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Up only a little in September over August, 0.2 for 
all items, to 115.2 (1947-1949=100), but nevertheless 
up and for the seventh month in a row. Among the 
cities surveyed, Atlanta was high with 117.6 and New 
York City was low with 113.2, indicating that recent 
inflation has hit the former relatively harder. 


September’s back-to-school movement reduced the 
civilian labor force from 63.648 million in August to 
63.552 million. There was also a one million drop in 
employment to 62.306 million. Even so, unemploy 

ment was only 2 per cent of the total civilian labor 
force. Latest count on the armed forces is for Marcl 

3.545 million. 


Average weekly pay of 14 million production workers 
dropped in mid-September to $70.49 from August’s $71.69, 
although hourly pay went up one cent during the same 
period to $1.78. The hourly rate range extremes wer¢ 
$1.21 for tobacco workers and $2.29 for producers of 
petroleum and coal products 


A drop from August to September of two index points 
was caused by decreased output of durable goods and 
minerals. The September figure, 234, is six points 
better than that for the same month last vear, but 
between August and September in 1952, there was a 
13-point increase. (1935-1939=100, seasonally adjusted.) 


Total personal income in August was $287 billion, 
down $500 million from July (seasonally adjusted 
annual rates), The drop equalled the loss of labor 
income, down to $201.9 billion. Despite this, labor in- 
come was up at the rate of $15.3 billion over August, 1952. 


Up $217 million at the end of August over the pre 
vious month to a whopping total of $27.434 billion 
More than 70 per cent of the increase was in automobile 
paper, of which there is now $10.067 billion outstanding 
Charge accounts continued to drop slightly 


Preliminary estimates for the third quarter of 1953 show 
a drop of $1.4 billion from the second quarter to $371 
billion (seasonally adjusted annual rates). Big changes 
Personal consumption expenditures were up $2.6 billion; 
gross private domestic investment was down $3.5 billion. 
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The Developing Law 





Comment on 
Current Labor 
Problems 








Arbitration 
and the Judicial Sword of Damocles 


By HENRY MAYER 


URISDICTIONAL disputes are not con 
VY fined to the field of labor. The medieval 
battles between the common law and the 
law merchant, law and equity (as personi- 
fied by Lord Chief Justice Coke and Lord 
Chancellor Ellesmere), the more recent 
struggle between administrative 
and the courts and, now, the sniping by the 
judiciary at arbitration and arbitrators are 
all reflective of dignified brawls for power. 

The Greeks had a word for 
A good word. Aristotle said: 


agencies 


arbitration. 


“Equity is justice that goes beyond the 
written law. And it is equitable . . to 
prefer arbitration to the law court, for the 
arbitrator keeps equity in view, whereas the 
dicast looks only to the law, and the reason 
why arbitrators were appointed was that 
equity might prevail.” 

The New York State Legislature decided, 
as a matter of equity and public policy, to 
validate and implement the process of arbi- 
tration in order to make it more effective. 
More than that, it threw legislative safe- 
guards around the determinations of arbi- 
trators so as to prevent incursions by a 
jealous judiciary bent upon destroying any- 
one or anything that might oust them from 
their jurisdictional prerogatives. 

Giving lip service to self-abstention, the 
courts have frequently said that they would 


The Developing Law 


not disturb awards for “mere errors ot 


judgment either as to the law or as to the 
facts.”. “If an 
“keeps within 
guilty of fraud, corruption or other miscon 
duct, his award is unassailable.” (Motor 
Haulage Company, Inc. v. International Broth 
erhood of Teamsters, 272 App. Div. 382, 383, 
71 N. Y.S. (2d) 352 (1947). 

An examination of the court decisions re 
veals that vows have observed 
in the breach, particularly in labor arbitra 
tion. One study reports that out of 100 
cases in New York, in courts 
were asked to review substantive issues in 
arbitration, in 40 cases the courts stayed 
only 16 cases did the 
arbitrators’ awards, Com- 
with the treat 
National 
whose orders have 


arbitrator,” said one court, 


his jurisdiction and is not 


these been 


which the 


arbitration and in 
courts entorce 
pare this 
ment accorded 
Labor Relations Board 
been reversed by the courts in only 15 pet 
Apparently, the admin 
despite its 


dok rous rece rd 


decisions of the 


cent of the cases 


istrative greater im 
pingement on the national scene, is dealt 
with more tenderly. 

The immediate 
ments obviously prefer to have their con- 
troversies resolved by tribunals other than 
courts. According to the United States 
3ureau of Labor Statistics, over 80 per cent 
include the broadest 
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process, 


parties to labor agree- 


of these agreements 





Mr. Mayer is a New York City attorney and he repre- 
sents the unions in the communication and power indus- 
tries, and the Engineers and Scientists of America. 





kind of arbitration clauses such as “any 
dispute arising over the interpretation or 
application of any part of this agreement 
shall be resolved by arbitration.” The word 
differences” frequently is substituted for 
the word “dispute.” It is significant indeed 
that in many cases the contracts include 
“no strike” clauses, arbitration having been 
accepted in exchange for the use of eco- 
nomic power. Webster’s dictionary defines 
the word “dispute” as follows: 


““ 


“An attempt to prove and maintain one’s 
own opinions or claims, by arguments or 
statements, in opposition to the opinions, 
arguments or claims of another.” 

Simple, isn’t it? And all-encompassing 
too. But the courts have said that “any 
dispute” and “any differences” mean only 
those which the courts find to be bona fide. 
In other words, the courts have arrogated 
to themselves the power of resolving, either 
in advance of or after the award, the “at- 
tempts by one side to prove and maintain 
its own opinions or claims in opposition 
to those of the other side.” And this despite 
the written choice by the parties to the 
agreement of another forum, that is, arbitration. 


‘ 


Refusing to heed the solemn and prescient 
warning of Mr. Justice Cardozo in Marchant 
v. Mead-Morrison, 252 N. Y. 284, 299, 169 
N. E. 386 (1929), the courts, like judicial 
bulls in the delicate china shop of labor 
arbitration, are goring their way towards 
the destruction of the true, broad purpose 
of the arbitration process: 

“Courts are not at liberty,” said Judge 
Cardozo, “to shirk the process of construc- 
tion under the empire of a belief that arbi- 
tration is beneficent, any more than they 
may shirk it if their belief happens to be 
contrary. Our own favor or disfavor 
of the cause of arbitration is not to count 
as a factor in the appraisal of the thought 
of others.” 
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Nevertheless, whether due to predilec 
tions and prejudices carried over from the 
field of injunctions (and maybe out of the 
subconscious mind) or the old principle that 
courts will frustrate attempts to oust them 
from jurisdiction, the courts have ignored 
or negated the contractual will of the parties 
even when such parties have used the broad 
est and most inclusive expressions of deter- 
mination to have their problems resolved by 
someone other than a judge. 


Seizing upon and perverting another 
statement of Judge Cardozo in the Marchant 
case, the courts have determined that they 
may not only construe the clause in the 
contract which confers the right of arbitra 
tion but that they may also construe other 
clauses of the contract and examine into the 
merits of a given dispute. Judge Cardozo 
said: “No one is under a duty to resort to 
these conventional tribunals, however help 
ful their processes, except to the extent that 
he has signified his willingness.” Where do 
you look for such willingness? Obviously 
to the clause conferring jurisdiction. When 
the courts go beyond the jurisdictional clause 
to find such willingness or the lack of it, as 
they do, they fly in the face of the ex 
pressed intention of the parties that only the 
arbitrator may look to the other clauses to 
resolve questions of interpretation and that 
only the arbitrator may pass on the merits 
of the dispute. 


How have the courts gone about 
garding the legislative will and how 
they been able to leap so adroitly and with 
so much agility over the barriers which 
the lawmakers thought they had thrown 
around the arbitration process? Well, first 
we had the case of Lehman v. Ostrowsky, 264 
N. Y. 130, 132, 190 N. E. 208 (1934), wherein 
the New York Court of Appeals used the 
wholly unnecessary dictum: “No one is un 
der a duty to resort to abitration unless by 


disre 
have 
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language he has so agreed.” Upon 
this peg many judicial hats have been hung 
together with fundamental arbitration rights. 
Incongruously enough, on occasions both the 
Appeilate Division of the Supreme Court and 
the Court of Appeals of New York have split 
over the interpretation of what the majority 
characterized as “clear language.” This has 
been particularly true in relationship to 
labor arbitrations (/nternational Association 
of Machinists v. Cutler Hammer, Inc., 67 
N. Y. S. (2d) 317, 318, 297 N. Y. 519 (1947) 
and Matter of Western Electric Company, 
Inc., 304 N. Y. 578, 107 N. E. (2d) 76). 


Insistence upon the use of “clear language” 
in relationship to arbitration is intriguingly 
protective and makes rationalizations come 
with greater ease. You will not find a court 
saying that no one is obligated to sell his 
house unless “by clear language” he has 
agreed to do so; nor will you find a court 
saying that no one is required to fulfill a 
commercial obligation unless “by clear lan- 
guage” he has so agreed. On the contrary, 
under the original guidance of the late and 
revered Judge Cardozo (and now under its 
own steam), the New York Court of Ap- 
peals seeks to discover and enforce “the 
directing purpose for which a contract was 
made.” (Corbin, “Mr. Justice Cardozo and 
the Law of Contracts,” 52 Harvard Law 
Review 408, 409.) It between the 
lines. It looks at the interstices. Yes, it 
even finds that “a promise may be lacking 
and yet the whole writing may be instinct 
with an obligation imperfectly expressed.” 


clear 


reads 


This was the imperishable language of one 
of our most articulate and eloquent judges, 
Judge Cardozo, in Wood v. Lucy, Lady Duff- 
Gordon, 222 N. Y. 88, 118 N. E. 214 (1917). 


“The law,” said Judge Cardozo in that 
case, “has outgrown its primitive stage of 
formalism when the precise word was the 
sovereign talisman, and every slip was fatal 
It takes a broader view today.” 

This spirit, that betokens progress in the 
law, fails, however, to pervade court deter- 
minations of the and effect of arbi- 
tration clauses where, instead, the ramrod 
inflexibility expressed in Lehman v. Os- 
trowsky finds voice. Courts insist that the 
arbitrate must be “perfectly 
expressed’—a type of judicial scrutiny 
which makes such clauses instinct with the 
conscious or unconscious mental reflexes of 
the particular judge instead cf “instinct 
with an obligation, imperfectly expressed.” 


Sc¢ ype 


obligation to 


agreements are drawn in an 


Out of a cauldron of 
might have pot- 


Labor 
mosphere of tension. 
which 


controversy been 
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boiling for days, if not weeks, comes the 
molten product of a meeting of the minds 
which is hammered into language, frequent- 
ly by lay people. 
the usual arbitration clauses, in and of it- 
self, reflects the expectation of the parties 
that matters would surely come up in the 
day-to-day implementation of the 
ment, which the. parties did not cover as 
completely as they might have done were 
they not engaged in a type of controversy 
which generally requires urgent resolution 


The very wide scope of 


agree- 


In any event, as was so well expressed 
by Joseph Rosenfarb in the persuasive and 
well-written paper entitled “The Courts and 
Arbitration” which he presented at the 
Sixth Annual Labor New 
York University: 


Conference of 


“Clarity of language is a rare gift, not 
even universally to be found in the death- 
less court Even the 
sible and Shakespeare are in need of ex- 
Is it not possible that the unique 


prose of decisions. 
egesis., 
demand for clarity of expression in con- 
tracts to arbitrate is in fact intended as a 
barrier to arbitration ?” 

Many experiences in the courts enable 
me to answer his question in the affirmative. 
I wear many purple hearts. One such 
experience will suffice. Jn the Matter of 
the Application of Sperry Gyroscope Company, 
106 N. Y. S. (2d) 597 (1951), rev’d 279 
App. Div. 630, 107 N. Y. S. (2d) 800 
(1951), aff’d without opinion 304 N. Y. 
582; 107 N. E. (2d) 78 (1952), I appeared 
for the Engineers’ Association. The com 
staying arbitration 
The contract be- 


pany sought an order 
requested by the union. 
tween the union and the company contained 


the following clause: 


“The failure of any 
cleared for access to ot 
of classified information by the duly 
stituted security United 
States Government or the Services 
thereof shall constitute just 
charge, and the discharge of any employee 
shall not 


employee to be 
transmission to him 
con- 
agencies of the 
Armed 
cause for dis 
cleared 


who has not been so 


be subject to the grievance and arbitration 


procedures of this agreement.” 


The contract also contained this clause: 
“Unles: 


this agreement, all disputes, differences o1 


otherwise provided elsewhere in 
grievances arising out of the interpretation 
or application of the provisions of this agree 


ment shall be submitted to arbitration.” 


A union member employed by the com- 
pany made application for security clear- 
ance, After the passage of about 17 months, 
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One has a right to assume that there 
is greater likelihood of securing 


agreement of views for a Court 
opinion at the beginning than at the 
end of a term.—WMr. Justice Frank- 
furter in Burns v. Wilson, No. 422, 
October 12, 1953. 





without any action one way or the other 
by the government, the company became 
impatient and discharged the employee for 
alleged failure to obtain clearance. The 
union took the position that it had never 
given the company the right to resolve such 
serious situations as a discharge for security 
reasons but the contract made such dis- 
charges dependent exclusively upon action 
by the government. The union asked for 
arbitration to resolve the dispute and parti- 
cularly the differences between the parties 
regarding the interpretation of the quoted 
clause. The company applied for a stay 
when the union sought arbitration through 
the American Arbitration Association, in 
accordance with the provisions of the 
agreement. 

Mr. Justice Hecht at Special Term denied 
the company’s application. He said that 
the company’s contention would be valid 
if the provision of the agreement were so 
unambiguous that there could be no bona- 
fide dispute as to its meaning. He ruled 
that there was at least a sufficient ambiguity 
to warrant an interpretation by an arbitra- 
tor in accordance with provisions of the 
agreement. 

The company appealed. While the appeal 
was pending, the ruling came through from 
the government denying security clearance 
to the employee involved. When the gov- 
ernment ruling was brought to the attention 
of the members of the Appellate Division, 
First Department, on oral argument, the 
entire bench bristled and seemed to feel 
that I had no right to argue a case of this 
nature in that court. I endeavored to stem 
the tide of passion by pointing out that 
the issue had not become academic, as 
several judges contended, because it was 
the union that had sought the interpreta- 
tion for the benefit of a number of other 
employees of the company, besides the one 
involved, who were also awaiting govern- 
ment rulings on security and were con- 
fronted with the rather serious jeopardy 
of a determination by an impatient com- 
pany which could very well destroy their 
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hie Mle cs ae 


engineering careers. I also pointed out 
that there was back pay involved which 
an arbitrator could award under the terms 
of the agreement. 

As careful and able a judge as Presiding 
Justice Peck astounded me by asking this 
question: “Why do you not seek a declara- 
tory judgment of interpretation from the 
courts instead of resorting to the process 
of arbitration?” When I supplied the ob- 
vious answer—that the parties by their 
agreement had tribunal other 
than the courts and that such a proceed- 
ing would be met with the completely 
proper defense that it was barred by the 
arbitration clause (Rifkin v. Rifkin, 118 
N. Y. S. (2d) 322 (1952)), Judge Peck 
made the even more amazing assertion 
that, though I seemed to have a point, the 
courts would not permit arbitrators to pass 
on matters of this kind which, he 
involved important questions of 
policy. 

P.S, The Appellate Division unanimously 
reversed Judge Hecht’s decision and the 
New York Court of Appeals unanimously 
the Appellate Division. 


chosen a 


said 


public 


sustained 

With due respect to the twelve judges 
who differed with Judge Hecht, it would 
seem that passion and not principles may 
have had much to do with their judgment, 
particularly since this was a labor arbitra- 
tion which also involved alleged security 
risks 

Not only is clarity of language required 
with respect to the clause conferring juris- 
diction on the arbitrators but, the courts 
say, any other clauses in the agreement that 
become the subject of dispute between the 
parties must be precisely and perfectly 
expressed. (Matter of Eagar Construction 
Corporation v. Ward Foundation Corporation, 
255 App. Div. 291, 293 (1938); In re Kosoff, 
276 App. Div. 621 (1950); Sanders v. New 
York Joint Board, 17 L. A. 762; Matter of 
Belding Heminway Company and Wholesale 
etc. Workers Union, 17 L. A. 762; Towns & 
James, Inc. v. Borasch, 96 N. Y. S. (2d) 
32 (1950); Western Electric Company, Inc., 
301 N. Y. 727 (1950) and 304 N. Y. 578 
(1952); General Electric Company v. United 
Electrical Radio & Machine Workers—CIO, 
91 N. Y. S. (2d) 724 (1949); Application of 
Berger, 78 N. Y. S. (2d) 528 (1948); 
wentieth Century-Fox Film Corporation v. 
Screen Publicists Guild, 78 N. Y. S. (2d) 178 
(1948). 

These cases were decided on 
of strict construction by the 


(Continued on page 772) 


the basis 
courts, of 
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Section 10 (a) and Arbitrators’ Awards 


By MORTON SINGER 


| ISCHARGE for “just cause” is a cri- 
terion contained in most collective 
bargaining agreements, If a discharge is 
contested, the practice is to resolve the 
issue by arbitration. Let us that 
The discharge 


assume 
an employee is discharged. 
is contested by the union, and the parties 
submit the arbitration. Let us 
assume further that the arbitrator sustains 
the employer’s action and that the losing 
party files a charge with the National 
Labor Relations Board. What now is the 
employer’s position? Has he a defense to 
the charge? What effect, if 
collective agreement on the 
diction? By complying with the agreement 
and by submitting to arbitration, is the 
employer violating the act? What control, 
if any, has either party over a disgruntled 
employee who has been terminated by an 
arbitrator’s award? And finally, should the 
3oard take jurisdiction over such a case? 


issue to 


any, has the 
Soard’s juris- 


Section 10 (a) of the Labor Management 
Relations Act of 1947,. as amended, pro- 
vides: “(a) The Board is empowered, as 
hereinafter provided, to prevent any person 
from engaging in any unfair labor practice 
(listed in section 158? of this title) affecting 
commerce. This power shall not be effected 
by any other means of adjustment or pre- 
vention that has been or may be established 
by agreement, law, or otherwise * 
(Italics supplied.) 





WHAT IS THE NLRB’S ATTITUDE ON 
PERMITTING LABOR AND MANAGEMENT 
TO SETTLE THEIR OWN DIFFERENCES 
THROUGH THE GRIEVANCE PROCEDURE? 





Board is the sole agency to dete 
mine whether or not an unfair labor prac 
tice has been committed. There is no 
quarrel with this statement of policy. But 
when the parties to a collective agreement at- 
tempt to adjust a controversy that has 
arisen in the course of the administration 
of said agreement, should the Board inquire 
police its adminis- 


The 


into the procedure or 
And should the employer be pre- 
defense to an 


tration. 
vented 
unfair 

with the 
the acts as charged 


asserting as a 
charge that it 
agreement and is not 


from 
labor has complied 


guilty of 


If an employer or a labor organization 
is subject to such charges in the adminis 
tration of the collective agreement, the very 
foundation of mutual respect and trust upon 
which said agreement is based is destroyed 
If such is the case, and apparently it is, 
arbitration, and in particular arbitration of 
discharge cases, is a meaningless procedure 

In one of the first cases on the subject, 
the Board announced a policy which, if 





129 USCA 160, Ch. 120, Tit. 101, 61 Stat. 146. 
2 Usually referred to as Sec. 8. 


Section 10(a) 








Mr. Singer is labor counsel asso- 
ciated with the law firm of Parker, 
Chapin and Flattau, New York City. 





consistently followed, would establish guides 
to both management and labor in the 
administration of the collective agreement. 
In Consolidated Aircraft Corporation,’ the 
parties had executed a written agreement. 
The contract covered the usual terms, that 
is, wages, rates of pay, hours and other 
conditions of employment. Among 
things, “it provides for arbitration ‘if 
of the terms, provisions or rates 
by this agreement are not settled satisfac- 
torily by the parties thereto’.”* Thereafter 
the company took certain unilateral action 
with reference to Sunday openings, reas- 
employees and the discharge 


other 
any 
covered 


signment of 
of certain employees for alleged violations 
of the agreement. The union did not at 
any time refer these matters to arbitration 
as provided in the contract.’ In connection 
with these issues, the Board “With 
respect to these unsettled issues, however, 
the Union made no attempt to utilize the 
grievance and arbitration machinery estab- 
lished by its collective contract with the 
respondent. That contract established a 
procedure for the handling of grievances 
and further provided that any dispute be- 
tween the parties as to the terms, condi- 
tions, or rates established in the agreement 
could, if not amicably settled, be taken to 
arbitration. The Union has failed to utilize 
this contractual machinery for the settle- 
ment of the disputes which have given rise 
to the present proceeding, but instead has 
filed the charges upon which the complaint 
is based. In effect, therefore, we are being 
asked to intervene in the interpretation 
and administration of a collective contract, 
and to pass on disputes as to the meaning 
of a contract by considering and determin- 
ing whether any unfair labor practices have 
taken place within the meaning of the 
act. 


said: 


“We are of the opinion, however, that it 
will not effectuate the statutory policy of 

* 47 NLRB 694 (1943). 

* Case cited at footnote 3, p. 698. 

5 Case cited at footnote 3, p. 704. 

* Case cited at footnote 3, pp. 705-706; enf'd 
8 LABOR CASES { 62,088, 141 F. (2d) 785 (CCA-9, 
1944). 

‘Case cited at footnote 3, p. 711; also see 
United States Plywood Corporation, 49 NLRB 
1106 (1943), where the grievance procedure fol- 
lowed by the parties was permitted to stand. 
Compare Merrimack Manufacturing Company, 
5 NLRB 908 (1938). 
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‘encouraging the practice and procedure of 
collective bargaining’ for the Board to as 
sume the role of policing collective contracts 
between employers and labor organizations 
by attempting to decide whether disputes 
as to the meaning and 
such contracts constitute unfair labor prac 
tices under the Act. On the contrary, we 
believe that parties to collective contracts 
would thereby be abandon 
their efforts to dispose of disputes unde 
the contracts through collective bargaining 


administration of 


encouraged to 


or through the settlement procedures mu- 
We there 
wise to exercise our 
jurisdiction mm such a case, where the parties 
have not exhausted their rights and remedies 
under the dispute 
has arisen.” 


tually agreed upon by them . 


fore do not deem it 


contract as to which the 


(Italics supplied.) ° 


The Board dismissed the complaint which 
charged the company with having engaged 
in unfair labor practices within the mean 
ing of Section 8 (3) (5).' 


Under the doctrine enunciated in this case, 
both 
are encouraged 
of collective bargaining” 


an employer and a labor organization 
to adhere to their 


and the 


“sphe ré 
Board ts 
reluctant and unwilling to vary this custom 
and practice. However, if we assume from 
this case that the will tl 


leave to the 
parties the determination of disputes whicl 


Board 
arise in the administration of the collective 
contract, we are wrong. 

In the matter of Aluminum Company 
America, La Fayette Works; an arbitrator 
issued an award sustaining an employee's 
discharge. The The 
employer and the executed a 
agreement 
union 


facts were as follows 
AFL had 
collective “which 
maintenance of 
condition of employment.” ’ 
expired on March 24, 1945. On that day an 
addendum to the executed 
which modified the old contract to the ex 
tent of permitting an. automatic 
pending the execution of a new agreement.” 
Prior to March 24, the employee had been 
tried in absentia by the AFL and expelled 
from its membership. The AFL requested 


provided tol 
membership as a 
The agreement 
agreement was 


renewal 


the employee’s discharge, and in accordance 


* 68 NLRB 750 (1946). 
* Case cited at footnote 8, p. 750 

See Aluminum Company of America v 
NLRB, 12 LABoR CASES { 63,504, 159 F. (2d) 
523 (CCA-7, 1946), where enforcement was 
denied and the addendum which was noted was 
held by the court to have extended the agree- 
ment. Compare Consumers Power Company, 
9 NLRB 701, 738 (1938) 
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with the request the employee was first 
suspended from his job and later discharged. 
The reason for the discharge was that the 
employee had not maintained membership 
in the AFL, 


At or about the time that the discharge 
took place, both the AFL and the CIO 
were engaged in a representation proceed- 
ing ™ before the Board. After a series of 
elections, the AFL was finally certified and 
a new contract was executed on May 20, 
1945. Thereafter the employee’s discharge 
was the subject of an arbtration before an 
arbiter appointed by the National War 
Labor Board (herein referred to as the 
“WLB”). The arbitrator sustained the em- 
ployer’s action. Thereafter, an unfair labor 
practice charge was filed with the Board. 
A complaint was issued and after hearing 
an order was issued by the Board sustaining 
the complaint and directing the employee’s 
reinstatement. But the Court of Appeals 
for the Seventh Circuit denied the Board’s 
petition for enforcement and granted the 
employer’s petition “ to set aside the Board’s 
order. 

In its opinion the court said: “. . . a 
discharge pursuant to a valid maintenance- 
of-membership contract is not an unfair 
labor practice but is condoned by Section 
8 (3) of the Act itself [citing cases].” And 
at another point the court said: “It is 
apropos at this point to note that the Board’s 
appears to be founded 
of the Act and 
policies, 


order upon a mis- 
interpretation thereby 
to effectuate its Among 
things the Act was designed to strengthen 
the unions in their dealings with the em- 
ployers. But while the Act 
individual members from discriminatory 
discharge it strains the imagination to see 
where in the Act Congress intended 
that discharges made pursuant to a valid 
union security contract should in themselves 


fails 
other 


protects 


has 


constitute an unfair lalor practice. It would 
appear that the effect \of 
the Board is seeking to protect a recalcitrant 


this oder is tha 


member from his union’s discipline. The 


1 Case cited at footnote 8, p. 751 
12 See footnote 10. 
13 See footnote 10. Compare NLRB v. Newark 
Morning Ledger Company, 3 LABOR CASES 
€ 60,265, 120 F. (2d) 262 (CCA-3, 1941); reh’g 
4 LABOR CASES % 60,440, 120 F. (2d) 262 (CCA-3, 
1941): cert. den. 314 U. S. 693, 62 S. Ct. 363 
(1941) 

466 NLRB 416 (1946). 

15 See footnotes 3 and 6 

1% Case cited at footnote 14, p. 419; see note 19 
therein. Compare the Board's statement re- 
jecting the AFL determination at p. 418. 


Section 10(a) 


e 
Supreme Court, we believe, anticipated tlits 
situation in Virginia Electric & Power Co 
v. National Labor Relations Board, 319 U. S. 
533, 540 when it said: ‘It [Board’s judg- 
ment] should stand unless it can be shown 
that the order is a patent attempt to achieve 
ends other than those which can fairly be 
said to effectuate the policies of the Act.’” “ 

In the matter of Albert Love Enterprises,“ 
a jurisdictional problem within an interna- 
tional was settled by an award which was 
disregarded by the Board. Although the 
respondent relied on the Consolidated Air 
craft case™ the Board disregarded its own 
distinguished the same from the 
case under discussion and that it did 
not apply. The Board demonstrated its 
“ivory tower” approach in this case by say- 


decision, 


said 


ing “that the fear of economic reprisals by 
a labor organization cannot serve to exon 
erate an employer from responsibility for 
the commission of unfair 
is well settled doctrine.” (Italics, supplied.)™ 


In the S. K. Wellman 
was charged with discharging certain em 
ployees in violation of Section 8 (1) of the 
Wagner Act. among 
other things, was that the employees had not 
exhausted the grievance procedure before 
filing the charge with the Board. In 


labor practices, 


case," respondent 


Respond nt’s defens« 3 


sup 
port of its position, respondent cited the 
Consolidated Aircraft case, and a decision of 
the WLB, Matter of Briggs Manufacturing 
Company, 11 LRR 561. The Board did not 
consider the Briggs case as controlling for 


18 


several reasons,” and then cited Section 


10 (a) of the act as giving it 
jurisdiction over such matters 


exclusive 


In a footnote at page 217 the Board says 
that the Wellman case is distinguishable from 
the Consolidated Aircraft case. It therefore 
sustained the intermediate report. But the 
important consideration is that the Board 
There were no valid 


erred in its decision. 


distinguishable features in either case. As 
a matter of fact the was 
an arbitrary holding, contrary to the weight 


of the evidence. In any event, assuming 


Board’s decision 


"53 NLRB 214 (1943); see 
Motors, Inc., 59 NLRB 905, 
LABOR CASES { 62,900, 152 F. (2d) 816 (CCA-9. 
1945); amended 10 LaBpor Cases ‘1 63,049 
(CCA-9, 1946). But compare Gatke Corporation, 
69 NLRB 333, 344 (1946), where the arbitrator 
found that the employer had not by unilateral 
action granted an increase after proceeding to 
arbitration before an arbitrator appointed by 
the WLB: enf'd 12 LABOR CASES { 63,831, 162 
F. (2d) 252 (CCA-7, 1947). See also Allis 
Chalmers Manufacturing Company, 50 NLRB 
306, 312 (1943) 

' Wellman case cited at 
218. 


also Kinner 
enf'd as mod. 10 


footnote 17, pp. 217 
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arguendo that the employee had exhausted 
the grievance procedure and that his dis- 
charge had been sustained by an arbitrator, 
would the Board have refused jurisdiction? 
The answer, based on the Board’s stated 
policy, is “No.” 


In Marlboro Cotton Miils,* an employee 
was discharged because the employer said 
that he had “refused to carry out the terms 
of the contract.”” The facts disclose that 
the respondent’s employees were on strike 
and the employee involved had been re- 
quested to ask the strikers to return to work 
because the strike was in violation of the 
collective contract. The contract provided 
for arbitration, and respondent contended 
that the employees should have resorted to 
arbitraticn rather than to filing a charge 
with the Board. In reply, the Board said: 
“It is now well established that parties may 
not, by agreement, oust the Board of juris- 
diction over alleged unfair labor practices, 
although the Board may in a proper case 
refuse to exercise its jurisdiction until the 
parties to a contract have attempted to 


settle their dispute through the agreed pro- 
cedure; similarly, parties may not agree to 
make loss of employment the pen: ‘ty for an 
employee's recourse to the Board’s adminis- 


trative processes.” ™ 


The rationale in this case is more realistic 
than in many others of the same tenor for 
the reason that tried to 
arbitrate the dispute, but its had 
thwarted by management.” Hence 
the Board's action was sound. 


here the union 
efforts 


been 


There are some cases’ where arbitration 


not be used at all. In 
the facts will 
weight that the arbitral proceeding will most 

” 53 NLRB 965 (1943) 

*” Case cited at footnote 19, p. 965. 

7 Case cited at footnote 19, p. 966. 

2 The trial examiner noted that arbitration 
had been suggested; that the union nominated 
an arbiter but that management rejected the 
nomination and took no steps to nominate an 
arbiter of its own choice. (Case cited at foot- 
note 19, pp. 972-974.) 

*%64 NLRB 490, 495-505; see also note 17 at 
p. 503 where the arbitrator specifically refers to 
Board proceedings. In this case the arbitrator 
was appointed by the WLB to ascertain whether 
one union should be substituted in the place of 
another. In this case neither the respondent 
nor one of the involved unions availed itself 
of the arbiter’s services. Here the respondent 
was caught in the middle of a jurisdictional 
dispute. 

“% Timken Roller Bearing Company, 70 NLRB 
500 (1946); enforcement den. 12 LABOR CASES 
163,793, 161 F. (2d) 949 (CCA-6, 1947). See 
also United Baking Company, Inc. v. Bakery 
and Confectionery Workers Union, 1 LABOR 
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should such a case 


demonstrate of their own 


CASES { 18,317, 


certainly impinge on Board jurisdiction. A 
case in point is Co/’umbia Pictures Corporation.” 


The Columbia case is different from those 
which refer to arbitration as a means of 
“ousting” the Board from jurisdiction. It is 
cited solely for the purpose of illustrating 
an instance where arbitration should not be 
utilized, for, on its face, the case belonged 
before the Board. In this Section 
10 (a) of the act applies, and the Board’s 
application thereot statement of 
policy are sound 


case 
and its 


In another case ™ the Board sustained the 
respondent’s defense of arbitration held pur- 
suant to a closed shep contract. However, 
since this decision, the Board seems to have 
the case so that it has become su 
generis. In that case the union charged the 
employer with a refusal to bargain. The 
that after the employer refused 
to bargain concerning certain proposals, the 
union filed a with the American 
Arbitration Association, pursuant to the 
collective submission of the 


isolated 


facts show 
request 


contract for 
arbitration. The employer, after 
offer, entered into the 
Subsequently, dur 


issue to 
first rejecting the 
arbitration proceeding 
ing arbitration, the union filed a charge with 
the Board. Then the union requested the 
arbitrator to withhold proceedings pending 
a determination by the Board. However, 
the union did not withdraw from the arbi- 
tration after the arbitrator denied the union's 
request. 


Thereafter, but prior to issuance of the 
complaint by the Board, thé arbitrator issued 
his award sustaining the respondent’s posi 
tion. In deciding the case, the Board said 
“It is that the Union concur- 
rently utilized two forums for the purpose 


of litigating the matter here in dispute. Al 


evident has 


170 Misc. 199, 9 N. Y. S. (2d) 
964 (N. Y., 1939), aff'd 1 LABOR CASES { 18,410, 
257 App. Div. 501, 14 N. Y. S. (2d) 74 (N. Y 
1939), where the court said that the New York 
State Labor Relations Board was not given 
any power... to interpret, enforce or abrogate 
any contract made by any two parties, par- 
ticularly where it (the board) is not a party 
to the contract.’’ For a learned discussion of 
the problem, see the dissenting opinion of 
Chief Judge Clark beginning at p. 269 in 
NLRB v. Newark Morning Ledger Company, 
cited at footnote 13. See Paramount Pictures, 
Inc., 79 NLRB 557 (1948), where the complaint 
was dismissed by the Board: also see Adminis- 
trative Decision of the General Counsel, Case 
No. 774, 2 CCH Labor Law Reports (4th Ed.) 
{12,799 (1953), where the General Counsel re- 
fused to issue complaint after an arbitrator had 
issued an award sustaining the discharge of 
a number of employees But compare F, H 
McGraw & Company, 106 NLRB, No. 105 (1953), 
where the Board held that an arbitrator's award 
was no bar to issuance of a complaint. 
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may be channeled and directed by con- 
tractual agreement. [citing cases] ; 
There is here no restriction in the contract 
on the obligation of the petitioner to bar- 
gain’. . . and the petitioner sought not to 
curtail the process but to utilize the con- 
tractual mechanisms for its prosecution. The 
law invites, though it may not compel, a 
collective bargaining agreement. If adjudi- 
cation bases no sanctions on commitments 
made therein by the bargaining agent, it 
imparts futility to a bargaining process 
hopefully developing in the interest of in- 
dustrial peace. If the law penalizes one 
party to the contract for standing on a 
bargain not itself violative of law, there 
may still be compulsion to bargain, but the 
virtue of an ‘agreement vanishes. It may 
well be that industry will concede much 
for a no-strike covenant and orderly griev- 
ance procedures. Jt may also result that it will 
concede little for promises, the performance 
of which may be insisted upon only at the 
risk of condemnation fdr unfatr labor prac 
tices. The law, we think, does not compel 
such a result.” (Italics supplied.) 

This towering Douglas fir in western In B. B. Crystal Company™ an employer 
Washington is on the verge of mak- was found guilty of violating Section 8 (5) 
ing a resounding crash as it topples of the act, in that it refused to “submit 
to earth under the urging of the these discharges to arbitration.”* The 
modern power saw shown biting into Board affirmed the trial examiner’s report 
its base. Brawn is still important in A question comes to mind. If the parties 
the logging industry, but the power had gone to arbitration and the employer's 
saw has made backbreaking labor action had been sustained by the arbiter, 


with handsaw and axe largely a would the employer have been subjected to 
an 8 (a) (3) charge filed by the union? 


thing of the past. And would the Board have issued a com 
plaint? In light of past performances the 
Board’s answer would probably have been 
though the arbitrator determined the issues “Ves” to each query 

before him within the framework of the 
1943 agreement and expressly refrained from 
prejudicing the rights of either party before 
the Board, it would not comport with the 


foviage preven, Knight 





A point of interest is the semantics em 
ployed by the Board in rationalizing these 
cases. If the employer refuses to proceed 
to arbitration, he has violated Section 8 (a) 


sound exercise of our administrative dis (5) of the act. If the emplover submits to 
cretion to permit the Union to seek redress 
under the Act after having initiated arbitra- 
tion proceedings which, at the Union’s re- 
quest, resulted in a determination upon the 


arbitration, and his action is sustained by 
the arbitrator, the losing party may invoke 
the Board’s jurisdiction under Section 10 
Sage (a), and file a charge under Section 8 (a) 
merits. (1) or (3) of the act Pursuant to Section 

The issue is more pungently stated by the 10 (a), the Board assumes jurisdiction, issues 
Sixth Circuit™ in the following language: its complaint and bars the respondent from 
“Though the duty to bargain is absolute, it the defense of his collective contract and 

70 NLRB 500: see note 2 at p. 501 therein 8 Case cited at footnote 27, D. 987. See 
in connection with this statement by the Board NLRB v. Sands Manufacturing Company, 1 

*% Timken case cited at footnote 24, pp. 955, LABOR CASES { 17,044, 306 U. S. 332, 59 S. Ct. 
956. 508, 83 L. Ed. 682 (1939), where enforcement 

770 NLRB 985 (1946); enf'd as mod. 14 was denied, the Court holding that the em- 
LABOR CASES { 64,355, 166 F. (2d) 812 (CCA-2, ployees had repudiated their contract. And 
1948). compare NLRB v. Columbia Enameling and 
Stamping Company, 1 LABOR CASES { 17,043, 
306 U. S. 292, 59 S. Ct. 501, 83 L. Ed. 660 (1939). 


Section 10(a) 731 








The term ‘‘labor organization"’ means 
any organization of any kind, or any 
agency or employee representation 
committee or plan, in which em- 


ployees participate and which exists 
for the purpose, in whole or in part, 
of dealing with employers concerning 
grievances, labor disputes, wages, 
rates of pay, hours of employment, 
or conditions of work. (29 United 
States Code Annotated, Sec. 152 (5)). 





the arbitrator’s award. Thus’the employer 
is caught in the blast of a double-barreled 
shotgun with no possible relief unless he 
desires to go to the appellate courts. This 
was never the intention of the Congress. 
But Board policy and action has so sub- 
verted Congressional enactment as to make 
it frequently impossible for management 
to lead a peaceful and gainful relationship 
with labor organizations. 

In NLRB v. Walt Disney Productions,” 
the Ninth Circuit sustained the Board’s posi- 
tion in taking jurisdiction of a case wherein 
a grievance procedure and arbitration was 
provided. The court points up the position 
stated here that the Board may take juris- 
diction of any case in which it believes that 
a public right has been offended by the 
commission of an unfair labor practice. In 
discussing Section 10 (a) of the act, the 
court says: “Without restriction the Board 
may exercise jurisdiction over any situation 
involving an unfair labor practice affecting 
commerce under the terms of Section 160 
(a). Whether or not a coilective bargaining 
agreement has been reached as between an 
employee and the representative of a group 
of employees is immaterial, for collective bar- 
gaining agreements do not necessarily accom- 
plish peace; they are not a guaranty that no 
further unfair labor practices will occur or 
that such practices will not burden com- 
merce. In point of possibility it may be 


*9 LABOR CASES f 62,441, 146 F. (2d) 44 
(CCA-9, 1944), enforcing as mod. 48 NLRB 892 
(1943), cert. den. 324 U. S. 877, 65 S. Ct. 1025 
(1945): compare Consolidated Aircraft Corpora- 
tion v. NLRB, 8 LABOR CASES { 62,088, 141 F. 
(2d) 785, 787 (CCA-9, 1944). 

* Disney case cited at footnote 29, p. 48. 

% Disney case cited at footnote 29, pp. 48-49: 
other cases in accord with this view are NLRB 
v. Prettyman, 3 LABOR CASES { 60,281, 117 F. 
(2d) 786, 792 (CCA-6, 1941); and NLRB v. 
General Motors Corporation, 3 LABOR CASES 
# 60,190, 116 F. (24) 306, 312 (CCA-7, 1940). 
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said that arbitration decisions themselves 
may burden commerce. The instant case is 
proof enough that even the establishment 
of a grievance and arbitration procedure in 
a collective bargaining agreement may not 
eradicate serious disputes in an organiza- 
tion in interstate commerce.” ” 

The learned court continues to 
the problem of jurisdiction as established 
by Section 10 (a)*" and concludes that where 
an unfair labor practice has been committed, 
the Board has sole and exclusive jurisdic- 
tion. While it is true that Congress has 
issued its mandate to the Board via Section 
10 (a) of the act, a reasonable and fair 
interpretation is required of the Board. The 
act does not empower the Board to substi- 
tute its judgment for that of the employer 
in the conduct of its business and the 
administration of its collective agreement.” 
Nor, by the token, can the Board 
absolve employees from compliance with 
reasonable rules and regulations. Although 
the Board has a wide discretion in admin- 
istering the act, it must deal fairly with the 
must be a fair ad- 


discuss 


Same 


parties.” The Board 
ministrator and must 
termining whether an unfair labor practice 
has been committed.” The better view 
expressed in NLRB v. Newark Morning 
Ledger Company,” where the court 


be impartial in de 
was 


said 

“It will thus be seen that it is the purpose 
of the Act to open the way for col 
lective bargaining as a basis of equality of 
bargaining power between employer and 
freely chosen representatives of employees 
to the end that ! 


agreements pe 
tween them as to 


hours and other 
conditions of employment will be 
and thus industrial strife and unrest will be 
reduced. The function of the Board undet 
the Act is to pave the way for the achieve 
ment of that final goal. When an employet 
bargains with that organization 


voluntary 
wages, 


reached 


and enters into a genuine collective bargain 
ing agreement with it, the goal of the Act 
has been and the Board 
further jurisdiction with respect to the labor 


achieved has no 
dispute which has been settled by the agree 


(Continued on page 784) 


2 NLRB v. Union Pacific Stages, Inc., 1 LABOR 
CASES { 18,240, 99 F. (2d) 153 (CCA-9, 1938); 
NLRB wv. Fansteel Metallurgical Corporation, 
1 LABOR CASES { 17,042, 306 U. S. 240, 59 S. Ct 
490, 82 L. Ed. 627 (1939) 

8 Peninsular and Occidental Steamship Com- 
pany v. NLRB, 1 LABOR CASES { 18,210, 98 F. 
(2d) 411 (CCA-5, 1938), cert. den. 305 U. S. 653, 
59 S. Ct. 248 (1938). 

“NLRB v. Hopwood Retinning 
Inc., 1 LABOR CASES { 18,193, 98 F 
(CCA-2, 1938). 

% Case cited at footnote 13, p. 265 
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The NLRB and the Union's Obligation 


to Use the Grievance Procedure 


By KALMAN LIFSON 





pal ke E collective bargaining agreement is 
at once a business compact, a code of 
relations and a treaty of peace As a 
code of-relations it seeks te create a system 
of government through the 
which grievances are resolved, understand- 
ing achieved, a line of communication 
opened between management and em- 
ployees, and a self-disciplining labor force 


processes ot 


secured.”* Thus grievance procedures fa- 
cilitate the removal of possible sources of 
industrial strife through the prompt han- 
dling and orderly settlement of claims 
arising from alleged violations of contract 
provisions, and disputes over contract inter- 
pretation, or any other matters « 
the grievance procedure. The 
established in a typical collective bargaining 
agreement provides a clearly defined chan- 
The 
number of steps in a grievance procedure 
the the plant or the 
bargaining unit internal structure 
of the union. 


svered by 
machinery 
nel for the processing of grievances. 


size of 
the 


varies with 


and 


Over 90 per cent of all collective bargain 
ing agreements provide for arbitration as 
a final the grievance procedure 
It is the proper 
of a grievance procedure that some method 
be provided for the final 
where both 


step in 


essential to functioning 


disposition of 


grievances parties remain 


adamant 


The scope of the grievance procedure and 
arbitration clause varies with the individual 
Usually, use of the 


contract however, 


1 Katz, ‘Minimizing Disputes Through the 
Adjustment of Grievances,”’ 12 Law and Con- 
temporary Problems 249, 257 (1947) 

? Braden, ‘“‘Problems in Labor Arbitration,”’ 
13 Missouri Law Review 143, 167 (1948) 

‘Agreement beiween Fall River Textile Manu- 
facturers Association et al. and Textile Workers 
Union of America, CIO, dated August 1, 1947 


Grievance Procedure 


THIS PAPER SHOULD BE COMPARED 
WITH THE ONE BY MR. SINGER ON 
PAGE 727. BOTH ARE EXCELLENT 
STUDIES OF AN IMPORTANT TOPIC 





grievance procedure is limited to disputes 
concerning the interpretation and applica 


tion of a collective bargaining 


Some 


agreement 


agreements give much wider 


to the dispute settlement 
even extend the arbitration 


scope 
and 
provision to 


mechanism 
may 
include “ja]ny dispute, difference, disagree 
ment or controversy of any nature or char- 
acter whether or not a < 
Even under such a liberal clause it 


grievance . 
is usually 
provided that changes in the provisions of 
the shall the 
grievance proce dure or arbitration 


agreement not be subject to 
Bearing in mind the purpose, nature and 
what 
effect has the established procedure on the 


scope of the grievance machinery, 
duties created by the National 


The National Labor 


rights and 
Labor Relations Act 
Relations Board created to 
apply this statute. It given a 
paramount authority to prevent unfair Jabor 

Through 
duty to 
Stitutes an unitatr 


“concerted,” the 


was interpret 


and was 


practices.” this power, 
both 


practice 


coupled 


with its define what con 


labor and what 


activities are Board has 


or can have, a tremendous impact toward 


gaining adherence to the union’s obliga 


tion to submit a dispute to the grievance 

‘49 Stat. 449, as amended by P. L. No. 101 
80th Cong., ist Sess., 29 USCA 141 and follow 
ing. Henceforth references will be to ‘‘the 
act’’ and any sections alluded to will be to the 
Wagner Act as amended by the Taft-Hartley 
Act 

> See Sec. 10(a) 

* As enumerated in Sec. 8 

’ See Sec. 7 





A member of the Ohio bar, Mr. Lifson is with 


the Dominion Electric Corporation, 
He originally prepared this study while 


Ohio. 


Mansfield, 


participating in the Labor Law Seminar conducted 
by Professor Archibald Cox at Harvard Law School 





procedure. Board recognition of this union 
obligation can be manifested by depriving 
the defaulting union of the protection of 
Section 7. Alternatively, a union’s failure 
to use the grievance procedure may relieve 
the employer of some duties imposed by 
the act. 


Employer Discipline 
for Contract Violations 


Clearly the duty to bargain collectively 
in good faith does not cease with the sign- 
ing of a collective bargaining contract 
“The Act imposes an unconditional duty 
upon an employer to bargain collectively 
with the representatives designated by a 
majority of his employees in an appropriate 
unit.”* It is therefore a violation of Sec- 
tions 8 (a) (1) and 8 (a) (5) to refuse to 
discuss grievances and questions of contract 
interpretation with the union.’ It was early 
decided that this unconditional duty to bar- 
gain persisted despite a union’s breach of 
the collective bargaining contract.” In 
NLRB v. Highland Shoe, Inc., the First Cir 
cuit said that “unless the statutory duty 
to bargain collectively is held to remain in 
force even after a labor contract previously 
made has been broken, the purpose of the 
Act to promote industrial peace through 
collective bargaining will be attained only 
in small measure.” ™ 

However, another policy developed which 
at times apparently conflicts with the one 


e Kuehne “Manufacturing Company, 7 NLRB 
304, 321 (1938) 
®* NURB wv. Highland Shoe, Inc., 4 LABOR CASES 


60,421, 119 F. (2d) 218 (CCA-1, 1941); Rapid 
Roller Company v. NLRB, 5 LABOR CASES 
{ 60,901, 126 F. (2d) 452 (CCA-7, 1942). 

” Cases cited at footnotes 8 and 9. 

4 Case cited at footnote 9, p. 222. 

% NLRB v. Sands Manufacturing Company, 

LABOR CASES { 17,044, 306 U. S. 332 (1939). 

% Case cited at footnote 1z, p. 344. 

™ 65 NLRB 1294 (1946). 
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outlined above. In the Sands case” the 
Supreme Court said that the right to en 
gage in “concerted activities for the pur- 
of collective bargaining or othe 


mutual aid or protection” free of employer 


pe se 


interference might be lost by reason of an 
employee’s breach of contract: “The Act 
does not prohibit an effective discharge fo1 
repudiation of the employee of his agree- 
ment, any more than it prohibits such dis 
charge for a tort committed 
employer.” ” 

In Scullin Steel Company," the NLRB 
interpreted the Sands doctrine. The 
involved employees who struck to obtain, a 
wage increase before using the grievances 
procedure“ and in violation of the collec 
tive bargaining contract. The NLRB held 
the employer acted lawfuily in refusing to 
reinstate these economic strikers,” but lim- 
ited the necessary applicability of the de 
cision to instances where (1) the strike was 
not caused by an unfair labor practice, (2) 
the strike was in violation of a then 


against the 


Case 


valid 
collective bargaining agreement containing 
a no-strike clause, (3) there was no show- 
ing that the company breached its contract 
and (4) reinstatement not 
cause of union membership.” 


was denied be 


Most of these broad qualifications to the 
Sands doctrine as enunciated in Scullin Steel 
have since either been abandoned by the 
3oard or are of questionable validity. The 
requirement that the activity violating the 
collective bargaining contract was not pre 

% The contract provided, ‘““‘The Union agrees 
that there shall be no strikes, walkouts [etc.] 

. or any other interference with any of the 
operations ol the Company during the term of 
this agreement, so long as the grievance pro- 
cedure for which provision is made herein, is 
followed by the Company.”’ (Case cited at 
footnote 14.) 

® Accord, Granite City Steel Company, 87 
NLRB 894 (1949), where the union resorted to, 
but did not exhaust, the grievance procedure, 
ard the no-strike clause was not absolute. 

™ Case cited at footnote 14, p. 1318. 
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cipitated by an unfair labor practice has 
been abandoned. In National Electric Prod- 
ucts Corporation™. employees struck and 
picketed in protest over a discharge which 
the Board found was discriminatory. 


The collective bargaining contract 
vided that “should any dispute arise be- 
tween the Company and the Union or any 
employee and the company there shall 
be no interruption or impeding of the work, 
work strikes or lockouts on 
account of such differences, but an earnest 
effort shall be made to settle such dif- 
ferences in accordance with [the established 
grievance] procedure ’” The griev- 
ance machinery was not utilized. The 
Board upheld the employer’s right to dis- 
cipline workers who struck in violation of 
the agreement, although the strike 
caused by an unfair labor practice 
Board said 


pro- 


stoppages, 


was 


The 


“Respondent’s conduct although regret- 
table, does not, in our opinion, excuse the 
breach of the 
Act was designed to encourage collec- 
bargaining as a substitute for strike 
action. The right to strike, although pro- 
tected by the Act, may be waived 
agreement concluded 


complainant’s agreement 


The 


tive 


by the 
employees in an 
through the collective bargaining 


process 


“As we have heretofore emphasized, ‘no- 
strike’ clauses, like the one herein, are 


designed to forestall the use of even pet 


missive economic weapons and to substitute 


bargaining, and 
Act by 
encouraging the practice and procedure of 
collective bargaining rather than 
industrial warfare While it 
true that in the instant may 
been futile for the employees involved to 
have invoked the grievance machinery of 
the contract their rights 
theless protected by the Act, obviating any 


ior breaching their agreement.” * 


settlement by collective 


tend to realize the purposes of the 


resort to 
may be 


case it have 


were never! 


necessity 

This language is ambiguous as to whether 
to adhere to its 
failure to 


it was the union’s refusal 
no-strike 

submit the 
cedure which 
conduct from being an unfair labor practice. 
Any uncertainty is eliminated by the 
Board’s slightly earlier opinion in Dorsey 
Inc.™ Here the majority of the 


pledge, or rather its 
dispute to the grievance 
prevented the 


pro 


employer's 


Trailers, 


8 80 NLRB 995 (1948). 

1” Case cited at footnote 18, p. 999 

* Case cited at footnote 18, p. 1000 
21 80 NLRB 478 (1948) 


Grievance Procedure 


Board adhered to the second Scullin Steel 
qualification—that for the discipline to be 
lawful there must be a violation of a valid 
collective bargaining agreement Containing a 
no-strike clause. In this case, the employees 
struck to protest a penalty administered by 
the company because of a violation of a 
no-smoking rule. The union did not ex- 
haust its remedies under the grievance pro- 
cedure and arbitration clause. The contract 
did not contain a no-strike provision. The 
majority of the NLRB found the penalty 
imposed discriminatory and therefore a vio- 
lation of 8 (a) (1) and 8 (a) (3), em- 
phasizing the absence of a no-strike clause. 

The 


dissent 


Board rejected the “view of the 
that the employees violated their 
agreement by resorting to strike action in- 
stead of using the grievance procedure of 
.. [denying] that a pro- 
vision for a grievance procedure in a con 


the contract 


tract includes an ‘implied covenant’ not to 
* until the grievance procedure is 
The NLRB thus 


give recognition to the obligation to submit 


strike” 
exhausted refused to 
a dispute to the grievance machinery. It, 
in effect, sanctioned the use of other tech 
niques for settling disputes under a collective 
bargaining despite the applicable 
grievance procedure, which was established 
to provide a forum for the settlement of 
disputes to make other techniques unnecessary 
The Fifth Circuit reversed” the NLRB 
and adopted the view of the dissenting Board 
Member Gray. The court part: 
“When a 


provides for grievance procedures, and the 


contract 


said in 


contract, made with a union, 
union without resorting to these procedures, 
arbitrarily causes a strike, it ought not to 
think it is not in law an unfair 
practice for the employer to impose a rea- 


discipline for the 
124 


be, we labor 


sonable breach of the 
contract.’ 
This 


existence of the 


The 
procedure im 
Until the 
other 


decision is basically sound 
grievance 
plies that it is going to be used 
exhausted, 


applicable machinery is 


methods for disputes should not 
union A] 


though it is arguable that employees com 


settling 


be available to the defaulting 


monly do not regard the existence of the 


grievance machinery as a conditional no 


-strike clause, this is no reason for allowing 


the employees to deprive the employer of 


uninterrupted production, and subjecting 


him to a possible strike with its resulting 


# Case cited at footnote 21, p. 480 

*% NLRB wv. Dorsey Trailers, Inc., 17 
“ASES { 65,574, 179 F. (2d) 589 (CA-5 
* Case cited at footnote 23, p. 592 
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loss, at the whim of the union, every time 
a grievance arises. 


It should be noted that arbitrators almost 
universally regard the grievance procedure 
as the exclusive remedy for settling dis- 
putes. Typically an arbitrator will refuse 
to consider a dispute as long as self-help 
techniques are being utilized.” The obliga- 
tion of the individual employee, under ordi- 
nary circumstances,” to obey orders first, 
and to process any grievance through the 
established procedure later, is similarly 
recognized, notwithstanding the gravity or 
clarity of the alleged violation. “The only 
difference between a ‘clear’ violation and a 
‘doubtful’ one is that the former makes a 
clear grievance and the latter a doubtful 
one. Both must be handled in the regular 
prescribed manner.” ™ 


It might be argued that although the 
existence of the grievance procedure im- 
plies an undertaking to use it, still, in the 
absence of a no-strike clause, self-help 
techniques. may be used concurrently with 
the grievance procedure. Proponents of 


this theory point out that unless a no-strike 
pledge is given by the union, an employer 
can reasonably expect strikes before the 


grievance machinery is exhausted. Not- 
withstanding the logic of this proposition, 
it is probably true that the average em- 
ployer thinks of himself as being free from 
strikes until the grievance procedure is 
exhausted. On the other hand, unions value 
a no-strike pledge highly, and it is doubtful 
that employees consider themselves to be 
under an obligation to exhaust the griev- 
ance procedure before resorting to strike 
action where no express provision exists. 
Furthermore, Congressional! intent to leave 
a no-strike pledge as something to be 
bargained about has been manifested.” 


The problem is essentially one of the in- 
tention of the parties. In the absence of a 
positive expression of a contrary state of 
mind, I think it sound to imply that intent 
which will best serve the public interest 
through the minimizing of strife and strikes 
and the maximizing of production. I sub- 
mit that the contrary view is questionable 
from the standpoint of good labor-manage- 
ment relations. It ignores the fact that the 
very act of going on strike will increase 
existing frictions and make _ settlement 
through the grievance machinery far more 


*% Matter of Ford Motor Company and United 
Automobile Workers, Opinion A-151 (1944); Cox, 
Cases on Labor Law, pp. 775-776 (1951). 

“Jn re Forde Motor Company, 3 LA 779 
(1944). 
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difficult. Even if settlement is eventually 
reached through the grievance procedure, 
the machinery has not been successful, 
since the strike has already occurred. The 
successful operation of an enterprise re- 
quires authority; it cannot turn into a de- 
bating society. Production cannot wait for 
the exhaustion of the grievance procedure. 


Congressional intent to leave a no-strike 
pledge bargainable is a far cry from an in- 
tent to deprive an employer of the major 
advantages which accrue to him through 
a collective agreement—that is, industrial 
peace and uninterrupted production. 
ognizing the union’s obligation to use the 
grievance procedure, as far as it goes, as 
the exclusive method available to it for 
settling the rights and duties 
by a bargaining contract does 
not conflict the aforementioned Con- 
gressional Sound, responsible 
relations 


Rec- 


established 
collective 

with 
purpose. 
empl yyer-employee 

an interpretation. 


require such 


Dorsey Trailers also restricts the third 
Scullin Steel reservation or intimation: that 
discipline will not be warranted if the 
company was guilty of any prior breach of the 
collective agreement. After the controversy 
over the no-smoking rule already referred 
to, a contract was negotiated prohibiting 
work stoppages until the grievance ma- 
chinery was exhausted. The union pleaded 
as a defense to a violation of this provision 
that the company was guilty of a 
breach of the collective bargaining con 
tract. The NLRB rejected this replication 
on the grounds that it 
ployer’s breach but rather intervening 
events which caused the strike. Further- 
more, the Board explicitly refrained from 
deciding “whether a different result would 
obtain had the strike actually been caused 
by the employer’s breach of the collective 


prior 


was not the em- 


agreement.” ” 

Ordinarily the employer’s prior contract 
violation is of doubtful relevance even if it 
is the proximate cause of the union’s failure 
to use the grievance procedure and of its viola 
tion of the no-strike clause. The employer 
invariably action to 
Interpretation of contract 


almost believes his 
be permissive. 
provisions can vary, and the grievance proce 
dure was established largely for the pur- 
pose of facilitating agreement on contract 
interpretation. A union cannot unilaterally 
*7 Case cited at footnote 26, p. 781 
Rep. No. 105, 80th Cong., 1st Sess., 


: p. 18 
® Case cited at footnote 21, p. 483. 
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assert that its interpretation is the correct 
one, and then, after its wrongful strike is 
disciplined, seek NLRB vindication of its 
contract interpretation instead of using the 
grievance procedure to settle the dispute. 
“It is, of entirely obvious that 
when parties sign a collective agreement, 
they fully expect that disputes will arise as 
to its interpretation and applications from 
day to day. That is precisely why the 
grievance procedure was established. It is 
the orderly, economic procedure prescribed 
which a_ violation 
The obligation to 


course, 


for those situations in 
of agreement is alleged. 
employ this procedure rather than the work 
stoppage is a solemn contractual obliga- 
which law and honor require to be 
To employ the stoppages when 


tion 
observed. 
the grievance procedure is available is to 
abandon the contract.” The obligation to 
submit a dispute covered by the grievance 
to the applicable procedure is 
coexistent with the 
Once the contract expires or the obligations 
under the agreement have otherwise ceased, 
established pro 
cedure should the 
ployer’s contract violation be tantamount to 


machinery 


collective agreement. 


the obligation to use the 


ends.” Thus, em- 


a repudiation of the agreement, the union 
should be under no obligation to use the 
other remedies 


procedure, and 


should be 


grievance 
and forms freely available. In 
the terms of ordinary commercial or con- 
tract law, the union’s obligation to submit 
a dispute to the grievance procedure is an 
independent covenant and is not depend- 
ent” on the employer’s strict compliance 
with his contractual obligation. The nature 
and purpose of the grievance procedure, as 
outlined in the preceding paragraph, mili- 
tate against interpretation 


Thus, although the union may receive dam- 


any contrary 


ages for an employer’s contract violation 


which is finally determined to exist, the 
union is not thereby relieved of its obliga 
tions under the collective bargaining con 
tract unless the employer’s violation Is a 
total breach or 


ment. 


repudiation of his agree 


” Arbitrator Shulman in case cited at foot- 
note 25. 

41 See 2 Teller, Labor Disputes and Collective 
Bargaining, Sec. 277 (1947 Supp.). 

* For example, Jacobs & Young v. Kent, 230 
N. Y. 239, 129 N. E. 889, 23 A. L. R. 1429 (1921). 

% See footnote 32, and discussion above. 

“Concurring opinion of Chairman Herzog, 
National Electric Products Corporation, 80 
NLRB 995, 1002 (1948). See Wagner Iron 
Works and United Automobile Workers (CIO) 
and Bridge Structural & Ornamental lron Work- 
ers Shopmen’s Local 471 (AFL), Case No 


Grievanc: Procedure 


Scullin Steel’s fourth prerequisite to em- 
ployer disciplinary measures against viola- 
tors of collective bargaining agreements 
remains—namely, that reinstatement not be 
denied because of union membership. It is 
dificult to envision a situation where the 
requirement is applicable, since in nearly 
every case the discipline was presumably 
motivated by the wrongful conduct of the 
Proof of a contrary intent would 
difficult against an employer 
However, inso- 
intent 


employee. 
be extremely 
who used reasonable care. 
far as the discriminatory can be 
proved in a given case, application of the 
criterion is in principle unassailable 

One should that the Scullin 
Steel qualifications are irrelevant in deter- 
mining the legality of employer discipline 


not assume 


of those who violate a collective agreement 
by neglecting the grievance procedure and/or 


in violating a no-strike clause It is not 


clear that the NLRB 


of the Fifth Circuit concerning the implica 


accepts the view 


from the existence of a 


Even if it 


tions to be drawn 
grievance procedure does, the 
individual case may 
National Electric 


construed to pre 


circumstances of the 
be relevant.” Similarly, 
Products should not be 
clude all strikes caused by employer unfair 
labor practices where no-strike clauses ex 
may 
labor 


formulation of the law 
unfair 


ist Such a 
“encourage the commission of 
practices of such a provocative magnitude 
that 
being 


juman nature anc 1e Board’s delays 
hu t 1 the |] 


what employees can be 


intended by 


they are, 


reasonably expected—or their 


employers to turn to what would prove to 
” o4 


be suicidal self help 


Channeling Duty to Bargain 


I have considered the extent and cir 
cumstances under which the union’s refusal 
to submit a dispute to the applicable griev- 
ance procedure, with its accompanying re- 
sort to self-help techniques, constitutes a 
breach of contract unprotected by Section 7. 
what extent is 
that. the 


grievance procedure be used in settling dis- 


This problem remains: To 
the insistence by the employer 


13-CA-864 and 849 (November 10, 1952); where 
the trial examiner concluded that the company 
was guilty of ‘‘flagrant and aggravated’’ unfair 
labor practices. He found that the strike dur- 
ing the term of the collective bargaining con- 
tract containing a no-strike clause was protected 

interpreting the pledge as not precluding a 
resort to self-help under the circumstances of 
this case involving a serious violation of the 
law. The trial examiner said that the instant 
ease ‘‘presen*s the exact situation foreseen by 
Chairman Herzog in his concurring opinion” 
in the National Electric Products case 
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putes a violation of 8 (a) (1) and 8 (a) (5), 
that is, a refusal to bargain? Can the 
employer refuse to discuss a dispute except 
within the framework of the applicable 
grievance procedure? 

The problem is presented by Timken 
Roller Bearing Company.” The contract con- 
tained a no-strike clause, and had a detailed 
grievance procedure terminating in arbitra- 
tion of “any grievance or dispute involving 
the interpretation or application of this con- 
tract.” Several disputes arose; all of them 
were being processed through the grievance 
procedure with the exception of one con- 
troversy over subcontracting. This, the 
company claimed, was a management pre- 
rogative under the contract over which no 
duty to bargain existed.” The employees 
struck before the questions were submitted 
to arbitration. 


The company contended that, in view of 
the union’s no-strike pledge, and the pro- 
visions for the adjustment of grievances 
including the broad arbitration clause, it 
was not an unfair labor practice for the 
company to insist that the union abide by 
its agreement and process the grievances in 
the prescribed manner. The company even 
affered to eliminate some of the steps in the 
grievance procedure to speed adjustment. 


The union sought Board relief, claiming 
that the company had violated 8 (a) (1) 
and 8 (a) (5) by refusing to process griev- 
ances during the strike, and by refusing to 
discuss the question of subcontracting. The 
Board, in adopting the trial examiner’s 
report, found the company guilty of a re- 
fusal to bargain on both issues.” It held 
that an employer is under a continuous duty 
to bargain with the union. This obligation 
is not mitigated by the union’s strike in 
breach of contract, and apparently exists 
independently of contract procedures estab- 
lished by the parties to handle disputes. 
The Sixth Circuit reversed,” holding the 
employer not guilty of an unfair 
practice. It said that the employer's 
forts to channel collective bargaining within 
the provisions of a contract with the union 
was not a refusal to bargain . . . [since] 
the purpose of bargaining is to reach agree- 


labor 


“ 


ef- 


* 70 NLRB 500 (1946). 

* The union also charged the company with 
a violation of 8(a)(5) for unilaterally issuing 
an employees’ manual, although the arbitrator 
had already decided that the company could 
do so under the contract. This aspect of the 
case is discussed below. 

7 See discussion of the subcontracting 
below. 
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for the 
to work.” ® 


ment resulting in a contract binding on 
both parties and providing a framework 
within which the process of collective bar- 
gaining can be carried on.” ” 

The NLRB 


that the employer has an unconditional duty 


has abandoned its position 
to bargain with the majority representative 
notwithsvanding the union’s prior breach of 
a collective bargaining agreement.” A mod 
ification of the unconditional-duty-to-bargain 
doctrine was necessary in order to accom 
modate the Board’s position that activities 
which collective bargaining 
tract may not be protected from employer 


violate. a con 
interference. This was made clear in Charles 
E. Reed & Company,” 
struck to protest the discharge of a fellow 
The 
prohibited strikes “because of any grievance 
or complaint under the 
terms of this agreement while such matters 


where the employees 


employee for inefficiency. agreement 


arising out of or 


are under investigation or discussion.” The 


union’s offers to negotiate, which were re- 
peatedly refused by the company, were al 
conditioned on the 


ways reinstatement of 
the discharged employee and the strikers 
The Board found the employer innocent of 
a refusal to bargain and said: 


the respondent was under no obli 
gation to bargain with the union about the 
grievance over the discharge . . ol 
the reinstatement of the strikers while the 
employees were out on strike in violation 
of their We are of the 
opinion that the respondent was privileged 


contract. 


with the individual strikers 
their 


to deal directly 


purpose of obtaining return 


This intimation, that the employee breach 
of contract may not only relieve the em 
ployer of his duty to bargain over griev- 
ances while the violation continues, but also 
will partially relieve him of the 
obligations of 8 (a) (5), has been substan 
tiated in United Elastic Corporation.’ 


general 


Here the NLRB found the respondent's 
conduct “in dealing with the individual 
strikers for the purpose of obtaining theit 
return to work and in instituting a [uni 
lateral] wage increase was lawful.” “ The 
3oard viewed the wage increase as, in reality, 
a8 Timke n Roller. Bearing Company v. NLRB, 
12 LABOR CASES { 63,793, 161 F. (2d) 949 (CCA-6, 
1947). 

* Case cited at footnote 38, pp. 955-956 

* Charles E. Reed & Company, 76 NLRB 548 
(1948); see also footnote 21. 

" See footnote 40. 

*. Case cited at footnote 40, p. 550. 

® 84 NLRB 768 (1949). 

* Case cited at footnote 43, p. 773. 
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an inducement to the strikers to return to 
work and, like return-to-work solicitations, 
related to the strike and permissible under 
the circumstances. The 
criticized as “inviting the employer to use 
the breach of contract as an excuse for at- 
tacking the union.”®” I submit, however, 
that the decision should not be read total/ 


decision has been 


to relieve the employer of his general duty to 
and if its application is limited 
to the particular type of activity and cir- 


bargain, 


cumstances to which it was originally ap- 


plied, the decision is sound." 


Board has taken incon 
It holds, on the one hand, 
that a violation by the union of a no-strike 


will not only 


Apparently the 
sistent positions. 


clause in a coilective contract 
the employer of his 
bargain about grievances, but may also, to 


relieve obligation to 


a limited degree, relieve him of his general 


* Cox and Dunlop, ‘“‘The Duty to Bargain 
During the Term of an Existing Agreement,’ 
63 Harvard Law Review 1097, 1106, note 30 

* The Board has extended beyond the facts 
of the United Elastic case the circumstances 
under which an employer is relieved of his gen- 
eral duty to bargain (Phelps Dodge Copper 
Products Corporation, 101 NLRB, No. 103 
(1952)) and seems on the verge of holding that 
an employer has no obligation to bargain gen- 
erally with the union while it is engaged in 
activity unprotected by Sec. 7. (American 
Rubber Products Corporation and United Hlec- 
trical Radio and Machine Workers Local 914, 
Case No. 13-CA-1145, (December 10, 1952).) 
This distinction is possible Assume an em- 
ployer can negatively refuse to bargain gen- 
erally with a union and can take the type of 
affirmative unilateral action involved in the 
United Elastic case under similar circumstances 
Still, should the employer, using the breach of 
contract as a pretext, take other types of 
unilateral action, he might be guilty of a 
refusal to bargain notwithstanding the union's 
contract violation 

wT iy the stability of labor relations [en- 
visioned by the act] ultimately depends 
upon the channelization of the collective bar- 
gaining relationship within the framework of 
a collective bargaining agreement and _ the 
adherence thereto by the contracting parties.’’ 
(Case cited at footnote 43.) 

‘ General Motors Corporation, 81 NLRB 779 
(1949), enf'd 17 LABOR CASES { 65,533, 170 F 
(2d) 221 (CA-2, 1950), but without mentioning 
the channeling-the-duty-to-bargain issue. 

*T agree that this case is not on ali fours 
with Timken (see footnotes 35 and 38) Here 
the respondent admitted that the union never 
agreed to allow it to act unilaterally with 
respect to group insurance, and it is clear that 
the company primarily reiied on the erroneous 
legal premise that there was no _ statutory 
obligation to bargain as to insurance. However, 
the invalidity of this contention should not 
deprive the respondent of a meritorious defense, 
that is, that the respondent was not guilty 
of a refusal to bargain since the union failed 
to use contract grievance procedure. The griev- 
ance and arbitration provisions do not appear 
in the opinion. However, for my purposes, the 


Grievance Procedure 


duty to bargain and make permissible some 
unilateral action. On the other hand, despite 
some language to the contrary,” the Board 
is still unwilling to concede that the duty 
to bargain can be channeled through the 
grievance procedure. 


In General Motors Corporation™ the Board 


rejected the company’s contention that its 
refusal to discuss pensions should not be 
found violative of the act where the union 
failed to pro 
cedure in connection with this dispute. The 
machinery as 
The ap 
of the procedure did not affect 


use the contract grievance 


Board viewed the grievance 
mandatory. 


permissive and not 


plicability 
the company’s duty under the act as inter- 


preted by the Board This decision was 


reiterated in Standard Oil Company ° 


0 


involy 
in changing 
plan. The 


ing employer unilateral action 


the provisions of an imsurance 


existence or scope of an arbitration clause is 
irrelevant—since I am advocating the proposi- 
tion that the duty to bargain can be channeled 
through the applicable grievance procedure 
whether or not there is an arbitration clause 
assuring final disposition of the controversy 
Compare NLRB v. Standard Oil Company 
(Ohio), 21 LABOR CASES { 67,000, 196 F. (2d) 
892 (CA-6, 1952), and see footnote 52 The 
30ard’s opinion in General Motors apparently 
assumes the applicability of the grievance pro- 
cedure when it says, at p. 781 Nor do we 
believe that it would effectuate the policies of 
the Act to permit the Respondent to avoid its 
obligation to bargain under the Act because 
the union invoked the Board's jurisdiction 
instead of attempting to seek some sort of relief 
under the permissive grievance procedure of 
the contract ’ It added ina footnote: ‘‘In 
view of our disposition of Respondent's conten- 
tion with respect to the Union's failure to 
invoke the grievance procedure, we find it un 
necessary to reopen the record as requested by 
the Respondent in order to receive further 
evidence on this point.’ Compare NLRB 1 
Standard Oil Company (Ohio cited above 
Furthermore, the General Motors case was 
relied on by the Board for its decision in 
Standard Oil which in turn was reversed on 
the authority of Timken It should be noted 
that the Board made no finding of bad faith on 
the part of General Motors, and despite the 
company's admission mentioned at the begin- 
ning of this note, the employer contended that 
the union had waived its rights to bargain 
about group insurance I agree that, even 
granting this waiver, General Motors was 
probably not free to adopt, unilaterally, an 
insurance plan, since it was probably intended 
that the status Quo at the time the contract 
went into effect be maintained However, I 
submit that the question was one of contract 
interpretation to be decided by the arbiter if 
he had jurisdiction (which jurisdiction § the 
arbiter himself determines under the General 
Motors contract). In all events it should not 
have been decided by the NLRB until the 
(assumed) applicable grievance procedures (ex 
cluding arbitration if the umpire had no juris- 
diction) were exhausted. See footnote 80 

°° 92 NLRB 227 (1950). 
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company contended that this action 
permissible under one of the clauses in the 
contract.” The Board held that despite the 
provisions of the grievance machinery,” and 
the company’s contention,” the union was 
not obligated to submit the dispute to the 
grievance machinery and proceeded to find 
the employer guilty of a refusal to bargain. 


Was 


The case was carried to the Sixth Circuit 
which reversed, repeating its doctrine an- 
nounced in the Timken that “though 
the duty to bargain is absolute, it may be 
channeled and directed by contractual agree- 
ment.” The case was remanded for a 
determination of whether it was the practice 
of the parties to process this type of dis- 
pute through the grievance machinery. It 
Was apparently irrelevant to the Sixth Cir- 
cuit that the controversy involved an issue 
over which the statutory duty to bargain 
had been established ™ so long as the griev- 
ance machinery was applicable to the point 
in dispute.” It seems that the NLRB is still 
unwilling to acquiesce in this view. In 
Hekman Furniture Company,” the employer 
insisted that the union’s request for wage 
data should have been processed through 
the grievance procedure set forth in the 
agreement.” The Board, though assuming 
that the broad grievance provisions were 
applicable, held “the collective bargaining 
requirement of the act is not satisfied by a 
substitution of the grievance procedure of 
the contract for its [the company’s] obliga- 
tion to furnish the union with information 
it needed to perform its statutory function.” ° 


case, 


Problem of Waiver 


The possibility of resort to the NLRB 
raises another aspect of the problems dis- 
cussed above: Where a dispute over con- 
tract interpretation also involves an alleged 
unfair labor practice, will the Board take 
"The Company shall not discriminate 
against employees covered by this agreement 
with regard to participation in benefits or 
bonuses provided for employees of the Stand- 
ard Oil Company (Ohio).’’ (Case cited at 
footnote 50.) 

"Upon failure to reach a satisfactory settle- 
ment the dispute may be submitted to 
arbitration provided the complaint or grievance 
is an alleged violation of the provisions of this 
agreement or an interpretation of it, or a sup- 
plement to it. The parties shall then attempt 
to agree on a method of arbitration.”’ (Case 
cited at footnote 50.) 

%* See further discussion of this case below. 

™% Standard Oil case cited at footnote 49. 

5> Compare the case cited at footnote 50. 

* Nor is it important that the grievance pro- 
cedure and arbitration do not necessarily pro- 
vide for a final disposition of the controversy. 
See footnote 51. 


740 


jurisdiction of the case, although the 


tract grievance procedure may, or 
cover the dispute? Can the union 
the grievance procedure and run to the 
NLRB instead? 
Section 10 (a) 
“The 


provided, to prevent any person from en- 


con- 
does. 


ignore 


reads in part as follows 


3oard is empowered, as hereinatter 


gaging in any unfair labor practice (listed 
in Section 8) affecting commerce. Chis 
power shall not be affected by any other 
prevention that 


means of adjustment or 


has been or may be established by agree- 


” 


ment, law, or otherwise 


Thus the Board, as protector of a public 
right, has a jurisdiction over 
unfair labor practices which transcends any 
other means of adjustment or prevention, 
including agreement of the parties.” Clearly, 
the failure of the union to utilize the griev- 
ance and arbitration procedures does not 
deprive the NLRB of its jurisdiction.” The 
Board may, in its discretion, exercise juris- 


paramount 


diction over any unfair labor practice.” 
The problem of the weight to be given to 
the existence of contractual grievance pro 
cedures for arbitration, or the 
where an award 


decision of 
the arbiter actually 
been made, was considered in Timken Roller 
Bearing Company.™ 
that the company was not guilty of a con- 
tract violation in unilaterally 
employees’ manual, relying partially on a 
general management-prerogative clause. Later, 
the trial examiner found the company’s ac- 
tion violative of Section 8 (a) (5) and also 


has 
The arbiter had decided 


issuing an 


proceeded to interpret the meaning of the 
management-prerogative clause on the issue 
thus inter- 
clause on the 


of subcontracting, foisting his 
pretation of the 


complete 


parties, in 


disregard of the collective bar 


gaining agreement. 


7101 NLRB, No. 119 (1952). 

*% The contract provides for processing 
through the grievance procedure, inter alia, 
any complaints or charges upon matters which 
have not been made subjects of the agreement 
and which have not been made the subject of 
collective bargaining. (Case cited at foot- 
note 57.) 

*® Case cited at footnote 57. 

*” Amalgamated Utility Workers v. Consoli- 
dated Edison Company, 2 LABOR CASES { 17,055, 
309 U. S. 261 (1940). 

“ NLRB v. Newark Morning 
pany, 4 LABOR CASES { 60,440, 120 F. 
(CCA-3, 1941). 

*& NLRB v. Walt Disney Productions, 9 LABOR 
CASES { 62,441, 146 F. (2d) 44 (CA-9, 1949). 

® See footnote 35. 


Ledger Com- 
(2d) 262 
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1 am ready to accept responsibility 
for what is done under the [Taft- 
Hartley] law which | have assumed 
responsibility for helping to admin- 
ister. | will also say that | think it 
is a good law and that, if properly 
administered, it has a salutary effect 
on labor relations. It provides 
some protection for the rights of 
unions, employers, and for individ- 
ual employees. | am not saying that 
it is perfect; | am not proposing or 
opposing any particular amendments. 
| am merely saying that | think the 
basic structure of the present law is 
sound. If | did not believe in it, | 
would not have accepted the position 
of Chairman of the Board which 
administers it. —Guy Farmer 





The NLRB reversed the trial examiner 
as to the manual, the 
Board felt that the union, having originally 
chosen its forum, should be struck with it: 
“The teaching seems to be that the unions 
should 
cedures which they have agreed to follow, 


employees’ since 


disregard contract grievance pro- 
and if they do neither its existence nor the 
company’s obedience to the contract as in- 
terpreted by the arbiter will be a defense 
to unfair labor ae 
NLRB decision as to the employees’ man- 
ual—that the decision of the arbiter is bind- 
ing notwithstanding any possible unfair labor 


practice charges The 


practice—has been extended to include in- 
stances of alleged discriminatory discharges.’ 
Once arbitration has been used to dispose 


of a dispute, the NLRB will not intervene. 


decision of the Board as to the other 
the 
from a policy previously enunciated. 
Consolidated Aircraft Corporation™ the 
a procedure for grievances, 
In a dispute 
the 


The 
issues Timken case is a departure 


In 


con- 


in 


tract provided 
including an arbityvation clause. 
the ot 


also 


involving interpretation agree- 


ment and 


employer unilateral action, 


* Work cited at footnote 45, p. 1102. 
* Paramount Pictures, Inc., 79 NLRB 
(1948). 

* 47 NLRB 694 (1943) 

* Case cited at footnote 66, p. 706. 
pany was found guilty of violating 
however 

*® Stockholm Pipe Fittings Company, 84 NLRB 
629 (1949). 

*® Some maintain that the Board still adheres 
to the Consolidated principle but has adopted 
modifications and exceptions to the doctrine in 
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The com- 
8(a)(1), 


Grievance Procedure 


Board in- 
machinery. 
employer 


the union filed charges with the 
stead of using the grievance 

The Board said in finding the 
innocent of an 8 (a) (5) violation: 

“In effect we are being asked to intervene 
in the interpretation and administration of 
a collective bargaining contract and to pass 
on disputes as to the meaning of a contract 
considering and determining whether 
any unfair labor practices have taken place 
the Act. We 

that it will not 


effectuate the statutory policy of ‘encourag 


by 


within the meaning of 
are of the opinion 


ing the practice and procedure of collective 
bargaining’ for the Board to the 
role of policing collective contracts between 


assume 


by at 
to 
such 


employers and labor organizations 
tempting to decide whether disputes 
the meaning and ot 
contracts constitute 
under the Act. 
the to 
thereby encouraged 
efforts 


as 
administration 

unfair labor 
On the 


collective 


practices 
contrary, we believe 
would 
be their 
to the 
contracts through collective bargaining or 
through settlement 
agreed upon by them, and to remit the inter 


contracts 
to abandon 
disputes 


parties 


dispose of under 


procedures mutually 
pretation and administration of their con 
tracts to the Board.” 


Although some lip service has been given 
to the Consolidated doctrine since the Tim 
the the rule 
not entirely clear. However, the trend of 
the decisions to line with the 
Board’s Tunken rationale.” In General Motors 
Corporation the Board said that it did not 
“believe it would effectuate the policies of 
the Act the 
its obligation to bargain under the 
cause the union 
diction instead of attempting to seek some 


ken case,” present status of is 


seems be in 


Respondent to avoid 
Act be 


Board’s juris- 


to permit 
invoked the 


sort of relief under the permissive grievance 
contract, Indeed, 
the forum 


issues 
70 


procedure under the we 
Board 
adjusting legal 


raised by the Respondent.” 


believe the is proper for 


such as are here 


In Standard Oil Company the Board sim 
ilarly concluded that the union was entitled 
to the the NLRB on the 
missibility of certain unilateral action of the 


decision of per- 


order to delineate the rule. Some of these are 
true ‘“‘modifications’’ which are perhaps both 
reasonable and necessary. However, any NLRB 
assertion of simultaneous authority to define 
the scope of collective bargaining and the exist- 
ence of waiver conflicts in basic theory with 
the rule it ostensibly modifies; it is an exception 
which eats up the rule See Summers and 
Samoff, ‘“‘The Labor Board Looks at Arbitra- 
tion,’’ 2 Labor Law Journal 329 (May, 1951). 
'® Case cited at footnote 48 
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employer notwithstanding the company’s 
contention as to the meaning of certain con- 
tract provisions and the availability of a 
grievance procedure and arbitration clause.” 


The fundamental error of the Timken case 
was repeated. The trial examiner said: “The 
undersigned, however, is of the opinion .. . 
that the ‘nondiscrimination’ clause is clearly 
not susceptible to the interpretation thus 
urged by the Respondent.”” Thus an ar- 
biter chosen by the consent of the parties 
was deprived of the opportunity to interpret 
the contract and the interpretation of the 
trial examiner as adopted by the Board was 
substituted instead. 


As I have already stated,” the Sixth Cir- 
cuit reversed on the ground that the duty 
to bargain may be channeled by contractual 
agreement but it explicitly refrained from 
considering the problem of waiver with 
which I am presently concerned.“ The 
Hekman Furniture case™ indicates that the 
NLRB still deems itself as the proper forum 
for determining the scope of collective bar- 
gaining under individual labor contracts, 
grievance and arbitration provisions not- 
withstanding.” 


Since it is settled that an employer can 
adamantly insist on the right to act wni- 
laterally in an area where a statutory duty 
to bargain exists," the theory of the Board 
is apparently fallacious. If an employer can 
relieve himself of the obligation to discuss 
an insurance plan™ during the terms of a 
collective bargaining agreement or can ad- 
amantly insist on the “right to [unilaterally] 
select, hire, promote or discipline for cause,” ” 
there can be no objection to his obtaining a 
contract provision that certain documents 
will not be available to the union during 
the term of the agreement. Accordingly, it 
should be left to the established grievance 
machinery, and, if provided for, the arbiter, 
to determine whether the disputed contract 
provisions so provide. 

™ See footnotes 51 and 52. 

® Case cited at footnote 50, p. 237. 

See discussion in text above. 

™ NLRB v. Standard Oil Company, cited at 
footnote 49. 

* Cited at footnote 57. 

7% See footnote 58. 

™ NLRB wv. American National Insurance Com- 
pany, 21 LABOR CASES { 66,980, 343 U. S. 395 
(1952). 

% Jacobs Manufacturing Company, 94 NLRB 
1214 (1951), enf'd 21 LABOR CASES { 66,949, 196 
F. (2d) 680 (CA-2, 1952). 

%® See case cited at footnote 77, p. 398. 

* For example, the union charges the em- 
ployer with an unfair labor practice. The 
employer claims the action of which the union 
complains was permissible under the contract 
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Assume the Board will refuse 
jurisdiction over a dispute simultaneously 
involving contract interpretation and an al- 
leged unfair labor practice where the contract 
contains an applicable procedure for final 
disposition of the dispute. This problem 
still remains: What disposition will the 
3oard make where the issue of the ap- 
plicability of the contract procedures, that 
> 80 


to accept 


is, arbitrability, is raised 


Under these circumstances the Board 
should generally refrain from considering 
the controversy. Since the theory of these 
arbitration clauses is 
provided, in effect, that arbitrability should 
be determined by the umpire, such an ex 
pression of intent effectuated.” 
Many of the most common provisions, such 
as those providing for the arbitration of 
of any nature” or arbi 
meaning 
invite 


consent, where it is 


should be 


“any dispute 
tration of “differences as to the 
and application of the agreement,” 
such an interpretation.” Where the contract 


NLRB should 


when the arbitra- 


does not so provide, the 
accept jurisdiction only 
tion clause is so clearly inapplicable that 
the very assertion of applicability manifests 
bad faith.” Admittedly, the nature of an 
agreement to arbitrate makes a determina 
tion of arbitrability appropriate. However, 
although the Board has jurisdiction over 
unfair labor NLRB is not 
primarily in the interpreting 
labor contract provisions or even remedying 
of collective ms 


practices, the 
business of 


violations agreements 


Whenever 
pretation is involved which is, or 
within the jurisdiction of an arbiter to make 
final 
allowed to act. The parties should be forced 


a problem of contract inter 


may be, 
she yuld be 


disposition,” the arbiter 


to abide by their agreement voluntarily 


negotiated, although the question may in- 
cidentally involve a possible unfair labor 


practice as weli as the interpretation of the 


agreement. Recourse to the NLRB should 


containing an arbitration clause The union 
replies that the arbiter has no jurisdiction to 
decide the particular issue in dispute. 

*\ For example, the agreement between Gen- 
eral Motors Corporation and UAW-CIO, dated 
March 19, 1946. It provides that ‘‘any case 
appealed to the Umpire on which he has no 
power to rule shall be referred back to parties 
without decision.’’ A similar provision is in 
their present contract. See Matter of Nashuan 
Mills and Textile Workers Union of America 
(CIO), Cox, Cases on Labor Law 821 (1951). 

® For example, the agreement cited at foot- 
note 3. 

8 Work cited at footnote 45, p. 1108. 

st Hmerson Electric Manufacturing Company, 
13 NLRB 448 (1939). 

% Dant & Russell, Ltd., 92 NLRB 307 (1950). 
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not be made available merely by question- 
ing the arbitrability of the dispute. 

I am not ignoring the significance of 
Section 10 (a) of the act. I submit, how- 
ever, that this does not give the 
Board paramount jurisdiction to interpret 
Labor arbitrators are pri 


section 


labor contracts. 
marily concerned with contract interpreta- 
tion, not unfair labor practice determination 
Section 10 (a) does not empower the Board 
to substitute its interpretation of a collec- 
tive bargaining contract for that of an 
arbiter agreed upon by the parties, while 
simultaneously transforming activity con- 
ceivably permitted by the contract as inter- 
preted by the arbiter into an unfair labor 
practice 


What the NLRB Should 
and Should Not Do 


It is not the job of the National Labor 
Relations collective bar- 
gaining contracts. NLRB 
and important in 
obliga 


Joard to enforce 


However, dect- 
may be 
securing compliance with 
the obligation to submit a 


sions policies 
contract 
tions including 
dispute to the applicable grievance proce- 
dure. This results from the Board’s authority 
to define which activities are 
concerted, and therefore protected from em 
ployer interference, and its duty to deter 
mine the existence of unfair labor practices 
and to prevent them. 


employee 


Contract 
not “concerted activities” 
a proper cause for discipline by an employer. 


violations, being wrongful, are 
and are therefore 


However, there is uncertainty as to whether 


the existence of the grievance machinery is 


tantamount to an implied promise to ex- 
haust the applicable grievance before using 
other techniques. Even if such a promise 
is not implied, it is interesting to note that 
80 per cent of collective bargaining con- 
tracts contain some type of no-strike clause. 
About two thirds of them are in the form 
of an absolute ban on stoppages and the 
like, and the rest are promises to exhaust 
the grievance procedure before striking.” 

The NLRB and the circuit courts agree 
that the duty to bargain is not completely 
abrogated by a breach of contract by the 
union. They are in disagreement as to the 
extent to which the employer’s duty to bar- 
gain is suspended by the union’s refusal to 
use the grievance procedure. 


The Board views a breach of a no-strik« 
clause as relieving the employer of the duty 
to bargain about grievances as long as the 
wrongful conduct continues. Such a viol: 
tion may partially or totally relieve htm ot 
his general duty to bargain and may make a 
certain amount of unilateral action permis- 
sive. Paradoxically, the NLRB is unwilling 
to acquiesce in the view of the Sixth Circuit 
that the duty to bargain, though absolute, 
can be channeled through the grievance 
procedure, being unwilling to concede that 
an employer can refuse to discuss matters 
which the grievance procedure covers, ex- 
framework of that ma 


cept within the 


chinery. It views the grievance procedure 
mandatory, and holds 
that a failure to use the established pro 


cedure of itself does not relieve the employe: 


as permissive, not 


of his obligations imposed by the act. 


The Board 


least a, proper 


itself as the, or at 


interpreting dis 


regards 
forum for 
contracts 
labor 
points to the para 
mount Section 10 
(a) in holding that the availability of 
tration affect the right to 
a Board determination, although in its dis 
an award 


arbitration has already been used 


bargaining 
potential unfair 


putes over Ceé lective 
which 


practices. 


involve 
The 


jurisdiction conferred by 


also 
Board 


arbi 
does not have 


cretion it refuses to upset where 


| do not Board’s exclusive 
authority over unfair labor practices. How 
ever, the Board nature 
of the problem in pointing to Section 10 
(a). An and 


take of collective bargaining, can be relieved 


dispute the 
misconceives the 


employer, through the give 


of his obligation te bargain over subjects 
ordinarily included in Section 9 (a) 
it is established that a union can waive its 
statutory primarily a 
matter of to deter 
mine whether the waiver has actually oc 
curred, Contract interpretation is not the 
primary function of the NLRB, but rather 
is properly within the jurisdiction of the 
arbiter chosen by the parties to discern the 


Once 
rights, it becomes 


contract interpretation 


meaning of the contract. 


The trend of the law with regard to col- 
lective bargaining contracts is to afford 
broad scope to and 
to promote grievance procedures, including 
arbitration, as a means for establishing the 
rights and duties of the agreement. Ad- 
herence to these obligations is necessary ii 
the sanctity of the collective bargaining re- 
lationship is to be maintained. [The End] 


collective bargaining 





* Kay and Allen, ‘“‘Union Responsibility and 
the Enforcement of Collective Bargaining 


Grievance Procedure 


Agreements,’’ 30 Boston University Law Re- 
view 1, 19-20 (1950) 
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By SAR A. LEVITAN 


Industrial Relations Consultant 


and Arbitrator, 


Washington, D. C. 


Intraplant Inequities and . 


(Bele PURPOSE of this paper is to 
examine the policies of the Wage Stabil- 
ization Board governing the correction of 
distorted wage relationships within a plant. 
Such wage inequities constitute a major 
source of industrial unrest and grievances. 
Since the Wage Stabilization Board was 
charged with a dual function—the achieve- 
ment of peaceful labor management rela- 
tions and wage stabilization—the prevention 
and correction of intraplant inequities was 
one of the important bases of its program. 
This study begins with a. statement of 
the major factors that create intraplant 
inequities. The development of board poli- 
cies governing the correction of such in- 
equities is then traced. This is followed 
by an examination of the relation of intra- 
plant policy to other major board regula- 
tions and its application to some specific 
situations. Finally, an attempt is made to 
assess the role of intraplant policy in the 
total wage stabilization framework. 
Numerous factors may give rise to dis- 
tortions of wage relationships within a 
plant. Six major ones are listed below: 
(1) Random wage structures are common 
in American industry and are especially 
characteristic of small business. Within a 
wage structure, where rates develop in a 
haphazard manner it is highly probable that 
employees performing substantially — the 
same work will receive different rates of 
pay. Such differences in rates for similar 
performance may create intraplant inequities. 
(2) Minimum wage laws imposed by the 
government may also create intraplant in- 
equities. Increases up to the statutory 
minimum given to employees at the bottom 
of the wage scale may raise the rates of 
these employees to the levels paid to more 
skilled workers, thereby destroying histor- 
ical differentials. Adjustments required by 
the Walsh-Healey Act and the exemption 
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of rates below $1 an hour under the 1952 
amendments to the Defense Production Act 
caused intraplant inequities during 
the period of wage controls. 

(3) Union 
bargaining may be limited to only a portion 
of employees in a plant. In 
tion bargaining may 
organized skilled 
ing the differential 
skilled employees. 
workers may have the same effect even in 


some 


organization and_ collective 
such a situa- 
increase the rates of 
thus widen 
between unskilled and 


Scarce supply of skilled 


mploy ees, 


the absence of the bargaining factor. 


(4) In the 
ness, job content may change continuously. 
Significant technological changes affecting 
a considerable portion of jobs might neces- 


normal operations of a busi 


sitate complete job realignments. 


(5) Installation of an incentive plan based 
on individual performance may increase the 
take-home pay of em- 
Other employees not yet covered 


selected groups ot 
ployees. 
by the plan, or those excluded from it, may 
be disadvantaged in terms of earnings. 


(6) Finally, across-the-board 
hour wage increases narrow the percentage 
differential between the rates for skilled 
and unskilled occupations. If repeated this 
might unduly compress the wage structure 
and inequities in the higher paid 
classifications. 


cents-per- 


cause 


The above were the major types of intra- 
plant distortions for which the Wage Sta 
Board had to provide a means 
for correction. Intraplant inequities were 
apparently considered of major importance, 
since the Taylor Board began consideration 
of a draft policy resolution governing intra- 
plant corrections two days after it was 
reconstituted. (The board did not meet 
between February 16 and May 8, 1951, due 
to the resignation of the labor members.) 
The resolution was intended as a temporary 
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ONE TOUGH WSB PROBLEM WAS THAT 
PLANT MORALE GOES DOWNHILL WHEN 
WAGE CONTROLS DISTORT THE WAGE 
RELATIONSHIPS OF FELLOW WORKERS 





to dispose of a number of “peanut” 
cases in the mounting backlog, by author- 
izing the executive director to approve peti- 
tions involving bona-fide intraplant inequities 
affecting less than 25 employees in a unit 
The increase in the straight-time 
hourly earnings of the unit was to be lim 
ited to 1 per cent. 


device 


average 


During discussion on the proposal, it 
became apparent that neither the 
members nor the staff had given sufficient 
thought or study to the problem. It 
suggested that a 1 per cent increase in the 
total payroll might buy a considerable num- 
peanuts, and unless criteria 
were established to determine 
intraplant inequities, the 1 per cent increase 
circumventing 
substantial in- 
board, 


board 


was 


some 


bona-fide 


ber of 


become a means of 


controls by 


might 
wage granting 
creases to selected occupations. The 
therefore, decided to act cautiously 
appointed a tripartite committee to study 


1 
ana 


inequities with 
a view to formulation of policy. Meanwhile, 
the committee was authorized to act on any 


involving intraplant 


cases 


of the cases studied, provided such action 
was unanimous. 

months the board 
appre- 


because 


the next three 
committee failed to 
ciable number of intraplant 
of pressure of other business, and the back- 
On August 9 and 


During 
consider any 


cases 


log continued to mount. 
10, 1951, the 
interim policy which might help to elimi- 


board again considered an 


1 Resolution 51, August 10, 1951. 


Intraplant Inequities and Wage Controls 


nate part of the intraplant inequity backlog. 
It adopted essentially the same approach to 
the problem which was proposed three 
months earlier, but with some limitations. 
The board authorized the executive director 
to approve petitions involving “gross intra- 
plant inequities,” provided that the proposed 
adjustments: 

(1) Affected no than 15 
of the employees in the plant or unit; 

(2) Did not 
time hourly earnings in the plant or 
by more than 1 per cent; 


more per cent 


straight- 
unit 


increase average 


(3) For any individual did not exceed ten 
cents per hour; and, 
(4) Involved no 
All other 


were to be submitted for 
mittee of board members or the 
and Appeals Committe¢ No 
approval of such petitions were supplied. 
It was assumed that out of the experience 
in processing cases the board would develop 
policy. The tripartite board was, however, 
slow in grinding out policy, and another 
three months passed before the board issued 


ritical occupations , 


intraplant inequity petitions 
action by a com- 
Review 


criteria for 


its completed policy on intraplant inequity.’ 


Intraplant Policy 


The drafting of the regulation.—After the 
board issued the Interim Resolution, it 
appointed a tripartite staff 
dratt an intraplant regulation for board con 
sideration. A labor staff proposal to allow 
some limited self-administration of 
plant inequities where the total 
would not exceed 1 per cent of payroll was 
withdrawn after some discussion at staff 
level. $y November 15, 1951, Mr. J. T 
Dunlop, the board member on the public 
side with whom the 
contact 


committee to 


intra 


increase 


staff members kept in 
during the drafting of the 
proposed resolution, advised the board that 
the tripartite staff committee had reached 
a “substantial meeting of the 
language 
Beside the substantive 


close 


minds” as to 


and approach to the problem 
differences discussed 
below, the semantic was also im 


portant. Some of the 


question 
labor representatives 
strongly opposed traditional terms such as 
job evaluation and would not be a party to 
a board policy using such objectionable 
terms. 

One basic issue, remained unre 
solved at the staff This concerned 


the amount or percentage increases that the 


however, 
level. 


Resolution 72, November 28, 195 
r 28, 1951 


later pub- 
lished as Regulation 18 


December 5, 1951 
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board would allow in order to correct intra- 
plant inequities. This was a basic policy 
matter and the staff could not reach any 
unanimous recommendation on the matter. 


While, theoretically, a job evaluation plan 
can be installed without any increase in the 
weighted average rates, this is rarely accom- 
plished. As a matter of sound industrial 
relations practice, incumbents whose job 
rates are reduced as a result of job realign- 
ment normally continue to receive the old 
rates as long as they remain in the same 
job. Rates paid to such employees are 
known as “red circle” rates. Furthermore, 
the decade preceding the post-Korean con- 
trols had been characterized by upward 
wage movements. During this period job 
evaluation plans were usually “sweetened” 
by accompanying wage increases’. It 
therefore, difficult to separate the payroll 
cost involved in bona-fide job evaluation 
programs from the general increases that 
would have been otherwise granted. The 
issue of cost was, therefore, resolved by 
the board through bargaining rather than 
“scientific” since empirical data 
were of little this situation. 


was, 


research, 
value in 
After considerable discussion, the board 
adopted the Intraplant Inequities Resolu- 
tion (72) on November 28, 1951. A week 
later, upon approval by the Economic Sta- 
bilization Administrator, the resolution was 
issued as General Wage Regulation 18. 


Types and methods of adjustments.—The 
new regulation distinguished between two 
types of intraplant wage adjustments—-com- 
prehensive job-rate review and individual 


job-rate adjustments. The former involved 
a complete review of the rate relationships 
among all the jobs in the unit, while in the 
latter case it was contemplated that the 
rates of just a few jobs could be revamped 
to bring them into proper relationship with 
all other rates 

The regulation recognized three methods 
of realigning jobs and job rates: 

(1) A system of 
ranking or rating jobs. 


classifying, grading, 


(2) The establishment of rate relation 
ships in accordance with historical practice 
in the industry. 

(3) Collective bargaining. 

Of these three methods, the first two 
represent alternative techniques. The third, 
collective bargaining, is largely a procedure 
for applying these techniques. The board 
specifically mentioned it in the regulation, 
at the suggestion of the labor members, to 
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make clear that the two techniques could 
be developed through collective bargaining. 

Regardless of the method used, the regu- 
lation required that approval of intraplant 
inequity petitions was to result in a system- 
atic or orderly job rate structure. The de- 
termination of what constituted a proper 
job relationship was to be made on a case- 
by-case basis. 


Cost of intraplant adjustments.—The reg- 
ulation provided two standards as measures 
of increases proposed under the comprehen- 
sive job review The first meas- 
ured the ultimate net increase in the average 
straight-time rate for the unit (“Red 
Circle” rates were not included in comput- 
ing this increase, since in the course of 
time most such rates would be eliminated 
by turnover, promotions and other methods.) 
The other measured the actual immediate 
increase in the average straight-time hourly 
rate for the unit. This increase was com- 
puted from the actual rates paid and pro- 
posed for individual employees 

Che that 
prehensive reviews were involved, the pro 
straight-time 


section. 


board determined where com 


posed immediate increase in 
average rates should not exceed 3 per cent, 
including “red circle” rates which the regu 
lation specifically permitted incumbents to 
retain. The final weighted in 
crease in job rates was limited to 1 per cent 
Where rate ranges 
volved, the 1 per cent limitation 
posed on the difference between the weighted 


allowable 
conversion to was in 
was 1m 


average of the job rates prior to the pro 
midpoints of the 
The 


ranges 


posed change and _ the 


proposed rate ranges average width 


of the proposed rate was normally 


to be limited to 25 per cent, with a minimum 


spread of 15 per cent and maximum of 


35 per cent. 


Individual job rate adjustments.—Peti 
tioners for individual rate adjustments were 
required to that the adjust- 
ments would improve the relationship among 
comparable skill and re- 


demonstrate 


rates of jobs for 
sponsibility. The regulation spelled out the 
following criteria for approvability of 
petitions: 


(1) The proposed adjustments did not 
affect more than 30 per em- 
ployees in the plant or unit 

(2) The average 
rates in the plant o1 
by not more than 1 per cent. 


such 


cent rf the 


hourly 


increase 


straight-time 
unit would 


individual 
cents per 


(3) Increases to 
could not exceed 15 


\ mploye es 
hour 
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Petitions exceeding the criteria.—Finally, 
the regulation stated that petitions involv- 
ing extreme wage disto*ions, whose cor- 
rection required more than the 1 and 3 per 
cent permitted by the board for normal job 
realignments, would be processed on a case 
by-case basis. The same procedure was to 
apply to petitions involving changes in rate 
structures, such as conversion from single 
or random rates or rate ranges. No criteria 
for the approvability of such petitions were 
supplied in the regulation. 


Application of Policy 


The board 
bility in the application of the above prin- 
ciples to individual cases. Actual situations 
frequently did not fit within the neatly 
formulated promulgated by the 
board. Thus many which pre 
involved the intra 


displayed considerable flexi- 


policies 
petitions 
sumably correction of 
plant wage distortions were processed undet 
other regulations. The most significant of 
these were the tandem and interplant doc- 
trines of the board—and occasionally plain 
horse which was not. necessarily 
spelled out in any regulation, but was found 
highly application of formal 


policies to complex industrial relation situa 


sense, 
useful in the 
tions. 

Tandem considerations.—An integral part 
of the intraplant policy was the tandem 
principle adopted in Regulation 10. As far 
as correction of intraplant inequities was 
concerned, the tandem regulation provided 
relief for the type of situation 
group of employees within an establishment 


where one 


had been given a wage increase either be 
the imposition of controls or under 
stabilization regulations 


fore 
one of the other 
and the employer desired to give a similar 
increase to another group of employees 
within the establishment, 


Typical petitions filed under the tandem 
regulation involved requests to give general 
increases to salaried workers corresponding 
to increases previously granted plant em- 
ployees, alleging that an intraplant inequity 
would be created if the former group of 
employees would not be granted the same 
increase. 

The tandem regulation required petitioners 
to establish that a definite pattern of wage 
movements existed for a period of five years 
between the group for whom relief was 
requested and the group with which the 
tandem relationship was claimed, but this 
criterion was applied with considerable flex- 
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ibility to intraplant cases. It was evidently 
felt that considerations involving the cor- 
rection of intraplant inequities outweighed 
the formal policy considerations which pro 
hibited the increases in other than intraplant 
situations. 


Interplant considerations.— The board 
was concerned that its approval of intra- 
plant corrections would create _ inter- 
plant inequities. The regulation, therefore, 
required that in determining job relation- 
under a comprehensive review the 
petitioners had to several key or 
“anchor point” jobs, representing different 
levels of skill and covering, in total, a sub- 
Moreover, 


ships 
select 


stantial number of employees. 
included among these jobs were to be the 
lowest and highest skills in which a signifi- 
cant number of employees were grouped. 


In considering cases under its intraplant 


inequity policy, the board was mindful of 
the fact that although a given occupational 


wage rate was an integral part of a wage 


structure in a plant or company, that wage 


rate could also affect the wage rates paid 


for comparable work in the labor market 


area 


Because of these interplant inequity 


considerations, the official guide for filing 


intraplant inequity petitions instructed peti 


tioners to submit appropriate comparable 


rates in the labor market for the selected 


key jobs Comparative interplant data, 


particularly for critical wert 


a major factor in determining approvability 


or cupations, 


ot petitions 


However, the issue as to the weight to 


be given to interplant data, when corre< 
wage distortion 
involved, fully 


After the intraplant inequity regulation was 


tions of bona-fide internal 


were was never resolved 


issued, the board instructed its executive 


director to supply the regional boards with 
appropriate guides for processing petitions 
involving correction of intraplant wage dis- 
tortions. The instructions were to be based 


on national board actions in passing on 


intraplant petitions 


A staff proposal suggested that the regional 


boards should be instructed to exercise 


caution in approving bona-fide intraplant 
inequity adjustments, lest such action would 
unstabilizing effects. This 
was stricken from the final instructions, at 


the insistence of labor staff members, who 


have proposal 


argued that in some cases intraplant wage 


inequity considerations should prevail over 
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interplant factors, since internal wage dis- 
tortions might hamper production. 


Nevertheless, interplant considerations in 
some cases remained the controlling factors 
in the board’s actions upon requests for 
correction of intraplant inequities. The 
importance of these considerations is indi- 
cated by the fact that occasionally the 
board’s decisions might even have caused 
intraplant inequities in order to avoid crea- 
tion of possible interplant inequities. This 
was particularly true in cases involving 
critical occupations. In one case, the San 
Francisco board approved increases of vary- 
ing amounts to all job classifications on the 
basis of a comprehensive job review and 
interplant comparisons, but denied any in- 
creases to tool and die makers, who consti- 
tuted less than 5 per cent of the total 
employees covered in the petition, thus 
permitting increases to all employees in 
the plant except the top skilled craftsmen. 
The regional board based its action on the 
grounds that the tool and die workers were 
already receiving the stabilized rates for the 
area, and that any increase in their rate of 
pay would have had an unstabilizing effect 
The petitioners appealed from the regional 
denial, alleging that the board’s action cre- 
ated serious internal friction. The case 


posed the issue whether the regional board 
was justified in creating possible intraplant 
inequities in order to maintain the stabilized 
rates for a critical occupation in a labor 


market area. The national board upheld 
the regional board’s decision that interplant 
consideration should prevail under the cir- 
cumstances. 


Compressed wage structures.—Regula- 
tion 18 specified that the board would con- 
sider petitions for the correction of unduly 
compressed wage structures. In such cases, 
too, appropriate interplant data were given 
basic consideration. While the board failed 
to spell out criteria to identify compressed 
wage structures, the Bureau of Labor Statis- 
tics provided some guides to aid the board 
in determining petitions alleging compressed 
wage structures. 

These studies indicated that after World 
War II the average skilled rate exceeded 
the unskilled rate in manufacturing indus- 
tries by about 55 per cent. Considerable 

*WSB Manual of Instructions (341.1) ‘'Clari- 
fication of GWR 18” (Interim Field Instruc- 
tions 100), March, 1952. 

* Marman Products Company, 12-2018. 

* BLS Special Wage Report No. 29, ‘‘Wage 
Differentials,’’ August 23, 1951, mimeographed; 
also Harry Ober, ‘‘Occupational Wage Differen- 
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Variation, however, existed The range 
varied from 45 per cent to 70 per cent for 
the middle half of all occupational indexes 
covered in the studies.” 

Thus, in a case where the rate of skilled 
carpenters exceeded that of the lowest clas- 
sification by only 18 per cent, the board 
assumed that a compressed wage structure 
In determining the amounts to be 
allowed to correct the intraplant inequity, 


existed. 


the board ordered a special study by the 
Bureau of Labor Statistics to determine 
the area and industry rates 
and carpenters (anchor-point jobs with a 
significant number of The 
final recommendation, as to the permissible 
widening of differentials between skilled 
and unskilled jobs, was based on the inter- 
plant information.® 

This 


The compressed wage structure described 


for mechanics 


empl yyees). 


turned out to be a leading case 
above was characteristic of the nonferrous 
mining industry and the board subsequently 
permitted the correction of similar wage dis- 
tortions in a number of voluntary dispute 
submissions and petitions involving a large 
proportion of employees in the nonferrous 
mining industry.’ 


Cost of living and intraplant inequities.— 
As a general rule, the board adopted a 
policy of charging off wage increases result- 
ing from correction of intraplant inequities 
against amounts remaining under the 10 per 
cent catch-up formula. Usually only the 
immediate charged In 
cases involving conversion to rate 
might significant varia- 
tion between the and ultimate 
increases, if the the approved 
rates was below the midpoints of the pro- 


increase was so 
ranges, 
have been a 
immediate 


there 
average ot 


posed rate ranges. 


There however, considerable disa 


greement as to whether corrections of intra- 


was, 


plant inequity should be charged off against 
allowable increases under the self-adminis 


provisions of the cost of living 


required that 


trative 
formula 
of living 
board, while 
equities, by definition, affected only 
of the individuals in the plant or unit 

The board problem in a 
case where the only issue was whether the 


Board policy cost 


granted across the 


intraplant in 


increases be 
correction of 


SOME 


resolved this 


tials,’’ Monthly Labor Review, August, 1947, 
pp. 127-133 

* American Smelting and Refining Company, 
D-2-C. 

‘Combined Metal Reduction et al., 
U. 8. Smelting Refining and Mining, 
and many petitions involving, among 
the Big Four in the copper industry. 
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D-31-V, 
others, 





cost resulting from the establishment of 
a rate range was to be charged 
self-administrative adjustments which were 
allowable under the cost of living regula 
The case involved the approval ot 
rate ranges by a miultibranch 
chain store, which had attempted to ration- 
structure. No _ interplant 
available to determine 
whether the proposed rate ranges 
be unstabilizing. The majority of the Re 
view and Appeals Committee, which first 
recommended to the 
board, that the imme 
diate cost of the installation of the proposed 
against 


against 


tion. 
proposed 


alize its wage 
wage data were 


would 


considered the case, 


with labor dissenting, 
ranges be charged increases 
allowable under the 
tions. The industry members argued that 


rate 
cost of living regula- 
the immediate increases resulting from the 
adoption of the new wage structure should 
be charged against increases that were al 
lowable under cost of living provisions 
They asserted that since parties were en- 
titled to petition the board to apply amounts 
permissible under the cost of living regu- 
lation in a than 
board, correction of intraplant 
should be treated as if the petitioners had 
requested the board to utilize cost of living 
grant individual, than 
increases. The public and labor 
members thought that the correction of 
intraplant inequities should not be charged 
against increases permitted under the cost 
of living regulation, and reversed the ma- 
jority recommendation of the 
Appeals Committee.* 


across the 
inequities 


manner other 


increases tc rather 


general, 


Review and 


This case marked adoption of a policy, 


with industry dissenting, that the correction 


of intraplant inequities was not to be 


charged against cost of living increases 


The majority of the board reasoned that 


the rationale of the cost of living regu- 


lations was to protect the real wages of 


all employees, and petitioners should not, 
forced to utilize increases 
that 


correct intraplant 


therefore, be 


permitted by regulation in order to 


inequities, which would 


benefit directly only a portion of the em- 


ployees However, since the board deci- 


sion was insufficiently publicized, some 


administrative confusion on the matter con- 
The 


advised of the board’s action, and in some 


tinued. regional boards were nevet 


instances continued to require that intra- 


plant inequities adjustments be offset against 
cost of living adjustments. 


’ Safeway Stores, N-16255, Transcript of Board 
Meetings, July 3, 1952, pp. 33-43. 
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fas neers” 

Springs from Knight 
In its way, this trestle is an engineer- 
ing marvel. Over 200 feet high, it 
is made entirely of wood hewn from 
trees on the spot. It is located near 
the ‘‘Ox-Bow"’ 
40 miles from Shelton, Washington's 
mills, the destination of the great 


on the Wynooche, 


logs being hauled across the pic- 
turesque structure. 





Consideration of factors creating wage 
distortions.— The -board felt that it 
to the parties concerned to determine propet 
internal job 


was uy 
relationships Consequently, 
adjustments resulting 
within the 1] 


rule proposed 


from job realignment 


as a 


and 3 


per cent limits were not to be deemed 


unstabilizing, since the increase would pr« 


intraplant inequities As 
that 


board 


sumably correct 
a precaution, the regulation 
notified that 


basis for 


spe cine d 


petitioners were to be 


approval could not be used as a 
future intraplant inequity The na 


boards 


claims 
regional 
their staffs to ap 


board and most 


authority to 


tional 
delegated 
prove such petitions 

However, 
within the 1 
automatically 


petitions for job realignment 


even and 3 per cent 


approvable The 


were not 
guide for 


filing such petitions instructed the 


parties 





to present detailed statements setting forth 
the circumstances that created the alleged 
inequities and the reasons why the inequi- 
ties were permitted to continue. On occa- 
sion the board refused to recognize that 
bona-fide intraplant inequities existed where 
the parties had established definite rate 
relationships and had the opportunity to 
revise these rates prior to stabilization. 
Thus, the board disapproved a request for 
an increas@é to crane operators when the 
petitioners alleged that an intraplant ineq- 
uity existed between the crane operators 
and laborers, because some operators were 
paid less than common laborers. In deny- 
ing the petition, the regional board noted 
that the existing relationship between the 
crane operators and common laborers had 
been established in 1949, when an extra 
increase had been given to the latter. It 
was further noted that although two in- 
creases were given in 1950, one of which 
was designed to correct intraplant inequi- 
ties, the rate relationship between common 
laborers and crane operators was not dis- 
turbed. On the basis of facts, the 
regional board concluded that no bona-fide 
inequity existed in this case. A majority 
of the national board, labor dissenting, 
upheld the denial.’ 

Maintenance of wage differentials.—The 
1952 amendments to the Defense Produc- 
tion Act exempted hourly rates below $1 
from wage controls. This legislation, there- 
fore, had the effect of permitting increases 
up to $1 per hour, without prior board 
approval. Subsequently, a special tripartite 
staff committee was appointed to study the 
effects of the Congressional action upon 
board policy. One of the problems that 
the committee considered was the effect of 
this legislation upon wage Structures. It 
was believed that employers who gave in- 
creases authorized by the exemption might, 
at the same time, desire to grant increases 
to employees who were earning more than 
a dollar, in order to maintain established 
wage differentials. The tripartite staff com- 
mittee unanimously recommended that the 
board permit such adjustments on a self- 
administering basis. 


these 


Two approaches to the problem were 
recommended for the board’s consideration: 
(1) Establishments which granted increases 
to employees earning less than $1 per hour 
could be permitted to establish a fund based 


on these increases. A given percentage of 





* Foster Wheeler Corporation, 2-97. 

” ‘Dollar an Hour Exemption,’’ Resolution 
107, October 8, 1952; later issued as General 
Wage Regulation 22, October 15, 1952. 
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this fund, to be determined by the board, 
would be used to grant increases to em- 
ployees earning more than $1 an hour for 
the purpose of maintaining differentials. 

(2) Establishments which granted increases 
to employees earning less than a dollar 
could simultaneonsly grant increases to em- 
ployees earning more than a dollar, pro- 
vided the number of employees in the latter 
category did not exceed a given percentage 
of employees who received increases under 
the exemption. 

The staff recommended to the board that 
under either alternative a maximum hourly 
rate be determined above which employers 
could not grant self-administra 
tively under this proposed policy. Estab 
lishments making such adjustments were 
to be required to keep records of the increases 


increases 


for possible check by board investigators 
The board informally discussed the rec 
ommendation of the staff, but failed to agree 
on the ‘specific percentage figures, which 
had been left open in the staff proposals 
Instead the board decided to centralize all 
petitions filed as a result of the Congres 
sional exemption in the Washington - office, 
and to promulgate policy on the basis of 
the problems presented in the 
By the time 
processing the 


petitions.’ 
ready tot 
with the 
coal case and discussion on the policy of 
maintenance of wage differentials of this type 


those cases were 


board was faced 


was never revived under the tripartite board 

The Wage Stabilization Committee, com 
posed of public members only, approved all 
that were centralized in Wash 
ington in accordance with the above deci 
sion. In acting on the 20-odd that 
were presented, the committee first exam 
ined interplant comparisons 
data were available. 


the cases 
cases 
where such 
Otherwise, it used the 
fund approach proposed by the staff several 
months earlier, permitting increases abov« 
a dollar where a considerably larger per 
centage of employees received increases up 
to a dollar." Wage controls were termi 
nated before the committee had an opportunity 
to promulgate formal policy on the matter. 


Intraplant inequities and incentive plans. 
—The installatioh of incentive plans may 
create intraplant inequities. In most cases 
these plans are installed initially in one or 
several departments at a time, and rarely 
simultaneously on a plant-wide basis. Fur 


thermore, some employees’ functions do not 


" Transcript of Board Meeting, January 14, 
1953, pp. 27-35 and January 27, 1953, pp. 57-83 
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In the broad domain of social legis- 
lation few problems are enmeshed 
with the difficulties that surround a 
determination of what qualifications 
an employee shall have and how 
long his hours of work may be. Upon 
the proper adjustment of these fac- 
tors within an industry and in relation 
to competitive activities may well de- 
pend the economic success of the 
enterprises affected as well as the 
employment and efficiency of the 
workers.—Mr. Justice Reed, in U. S. 
and ICC v. American Trucking Asso- 
ciations, Inc., 2 Labor Cases 9 17,064, 
310 U. S. 534, 60 S. Ct. 1059 
(1940). 





lend themselves to incentive payments. Thus, 


as a result of the initial installation of an 


incentive plan, intraplant inequities based 


on increased take-home pay of incentive 
workers may be created 

A company that put into effect before the 
an incentive plan for the ma 


petitioned the 


date 
jority of its 
board to add 
employees to whom the plan had 
not vet been extended and additional in 
creases to other employees who were not to 
be covered by the plan. The 
earnings of employees already on incentive 
had much amount 
The 
payment but re jected the request for a ten 
cent increase to the nonproduction workers 
plan 


treeze 
departments 
a side-payment of five cents 


to those 


incentive 
increased by a larger 


board approved the five-cents side 


who covered by an incentive 
based on efficiency of the entire plant. The 
alleged that the plant-wide in 
failed to 
contribution of 
The 


discontinue the 


were 


petitioners 
measure accurately 
the 
allowed the 


centive plan 


the increased nonpro 
board 


incentive 


duction workers. 


parties to plan 
for the nonproduction workers and to in 
hourly rates of these employers 
under the 


The majority of 


crease the 
by the received 
plant-wide incentive plan 
the board members, labor dissenting, 
ently that the 
would be covered by the 
plan 
temporary 


amount they 


appa! 


believed employees who 
eventually 
should receive 
compensation until the plan could 


to them, but 


incen- 


tive some additional 


be extended saw no justifica- 
wage stabilization regulations to 


would 


tion under 


grant increases to employees who 


never be covered by the plan.” 


2 Mosler Safe Company, 61-108, Transcript of 
Board Meetings, July 9, 1952, pp. 24-27 
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Techniques of job evaluation plans.—As 
a matter of policy the board refused to 
consider the merits of a job evaluation plan 
per se. The issue of adopting a job evalua 
tion plan was an important factor in one 
of the dispute cases certified to the board. 
The parties favored in principle a system 
which would establish a rationalized wage 
structure, but could not agree on the means 
by which jobs would be classified after the 
description of the jobs had been worked 
The union insisted on the adoption 
Steelworkers’ Cooperative Wage 
Manual developed in the steel in- 
dustry. The company refused to accept the 
steelworkers’ manual offered to work 
out a job evaluation plan through collective 
When the case was certified to 
job evaluation 
Another 
issue in the dispute was the amount to be 
expended for intraplant in 


out. 
of the 
Study 


and 


bargaining 
the board, the conflict over 
was one of the unresolved issues 


correction ot 
equity due to a compressed wage structure 
The board that the 
standards for a job evaluation plan should 
be determined by the parties, thereby pre 


decided unanimously 


serving for them the widest possible latitude 


for further collective bargaining. The rec 
ommendation 
intraplant 


parties decided upon 


affecting the correction of 


inequities was held up until the 
a job evaluation plan, 
including slotting employees into the appro 
priate labor grades.” 

The 


merits of techniques used in proposed job 


board’s reluctance to examine the 


evaluation programs stemmed from several 
considerations including a desire to preserve 
the proper tunctioning of collective bargain 


ing. Since subjective judgments and col 


lective 
the most 


bargaining are factors 1n 


“scientific” plans, the board avoided 


important 


substituting its views for the judgment of 


the parties involved Furthermore. the 


board lacked qualified personnel with suffi 
cient industrial 


engineering experience to 


evaluate the merits of job review programs 


However, in some cases the problem could 
Thus the 


, 
Board decided to examine a 


not be avoided Denver Regional 


iob evaluation 
because 


plan on the petitioner’s 


of evidence that 


premises 
job descriptions were in 
inflated 


board 


resulted in iob rates 


A committee of regional 


accurate and 

members 

inspected the yperation and concluded that 

the proposed job rate structure was inflated 
committee's 


Phe 
} 


however The 


vork came to nought 
! 


national board overruled 


the regional modification and approved the 
proposed because another 


originally rates, 


‘'’ American Smelting and Refining Company 
D-2-C 
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It is with literature as with law or 
empire—an established name is an 
estate in tenure, or a throne in pos- 
session. —Edgar Allan Poe, Poems 





regional board had already approved the 
rates under the same plan for a _ similar 
operation of the company in another area.” 


Conflict of jurisdiction. —The divided juris- 
diction between the Salary and Wage Sta- 
bilization offered difficulties 
in processing many petitions involving job 
evaluation. The tendency over the last few 
years has been to integrate in the same 
job evalution plans both hourly rated and 


Joards some 


clerical and executive employees. To re- 
ceive approval of a new plan, petitioners 
found that they had to file separate petitions 
for exempt employees with the Salary Sta- 
bilization Board, and an additional petition 
with the Wage Stabilization Board for 
nonexempt employees. For a time, the 
board considered working out an arrange- 
ment whereby the Salary Stabilization Board 
would cede jurisdiction of cases involving 
integrated job evaluation plans to WSB 
But no action was taken on the matter, and 
under the 1952 amendments to the Defens« 
Production Act the Salary Stabilization 
Board could no longer cede jurisdiction of 
petitions affecting exempt employees to the 
Wage Stabilization Board. 
In order to integrate decisions on the 
same job evaluation plan, an informal liaison 
was worked out between the case analysis 
offices of the twe boards. When one of the 
boards acted on its part of the job evalua- 
tion plan, it would advise the sister agency 
of the action. However, the decision of one 
agency was not necessarily binding upon the 
other, and in some cases the petitioner would 
get conflicting decisions on the same plan 
When the intraplant policy issued, 
it was considered by the 
plank in its wage stabilization program.’ 
In practice the impact of the regulation 
was not so significant as it was expected 
This was due to the flexible stabili 
zation policies of the board. Under the 
more rigid War Labor Board program, 
companies which had exhausted the Little 
Steel Formula found job rationalization an 
effective means for securing permission to 


was 


board a_ basic 


to be. 


™ Final Report of Region XI, pp. 21-22. 

“% Wage Stabilization Board Press Release 149, 
December 3, 1951. 

“For a detailed discussion of this point see 
my “Individual Wage Adjustments Under the 
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grant wage increases. The flexibility in the 
application of the Wage Stabilization Board 
interplant doctrine and other regulations 
made it unnecessary for petitioners to re 
sort to such subterfuges. 

The provisions governing individual wage- 
rate adjustments as revised in July, 1951, 
offered no inducements for job review, and 
tended to encourage continuance of random 
rate-wage structures, which were allowed 
greater flexibility in day-to-day operations 
than firms paying 
ranges. This was not the case during th« 
first six months of 
when individual adjustments under random 
During these 
flooded 
petitions from random rate shops requesting 


single rates or rate 


wage controls in 1951, 


rates were rigidly controlled 
six months the board was with 
approval for “rationalization” of wage struc 
tures and permission to operate under the 
more liberal 
effect.” 


Another factor 


rate range provisions then in 
that tended to reduce the 
pressures for widspread revamping of job 
structures during the recent period of wage 
controls might be found in the 
wage structure of American industry. Dur 
ing World War II many whicl 
never before had paid much attention to 


changed 
concerns 


their job classifications and wage structures 
were forced to do so under the impetus of 
wage controls and expanding unionization 
During the nine years that elapsed between 
the start of the War Board 
imposition of wage controls in 1951 mucl 


Labor and 
work had been done toward rationalization 
of the American wage structure. 

Thus, in the absence of strong pressures 
the Wage Stabilization Board failed to 
develop a comprehensive intraplant policy 
Most petitions involving requests for co! 
distortions 
interplant 
fund 
many companies the opportunity to put into 
effect job realignments self-administratively 
When the fund exhausted, 
mereases could be 
under the 
petitioning 


rections of internal wage 
handled as tandem and 


Furthermore, the 10 per 


were 
cases 


cent gave 


was 
granted across the 
living regulation 
the board, which the statistic 


cost of 


indicate were generally granted. An addi 

tional five cents was permitted by the board 
though never enacted in formal policy 

in the 


summer of 1952 and was given semi 


official recognition in the rubber decisions 


[The End] 


WSB,"" Labor Law Journal, September, 1953. 
p. 599 

'’ Wage Stabilization Board Press Release 286 
October 22, 1952. 
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By SOLOMON BARKIN 


Financial Statements 


in Collective Bargaining 





| Etat abate of the great materiality of 
a company’s financial experience and 
the 
mands on employers, one 
pected financial 
central role in collective bargaining in this 
country. It might presumed 
that would anxiously parade 
the financial facts in detail 
before union representatives to help them 
realistically appraise the situation. Certainly 
such a would have coincided 
with the declared objective of mature bar 
gaining; the 
of agreed-upon facts. 


resources to discussions of union de- 


might have ex- 


reports to have played a 


have been 
management 
considerable 


procedure 


namely, discussion on basis 


The experience has been otherwise. Man 
have resisted giving unions in- 
formation on their financial operations even 
when requested. Seldom have they offered 
data beyond that ordinarily available from 
published The 
the enterprise, the less interested has man 


the detailed in- 


agements 


sources. more prosperous 


agement been in releasing 
formation to the bargaining representatives 
Even employers facing difficulties have not 
to offer data. The 
establish its through 
Labor 


management 


been ready union has 
had to 
National 


W her ce 


rights 
Relations Board in ca 
union 


condition. 


has denied 


quests because of financial 


the finan 
1 7 ; . . ‘ ~ , 
cial information actually exchanged around 
the 
erally 


Despite minimum amounts of 
bargaining table, the parties are 
the 
and its 


gen- 


aware of the size of 
by the 


financial problems. 


pronts i 
economic 
for their 


joved enterprise 


and Unions 
part have usually prepared themselves for 
these conferences with extensive informa 
tion of an economic, industrial and financial 
For the last 


have assembled 


category, its staffs 


from 


nature. 
would 
sources such as public financial reports, the 
filed the Securities 
Commission and the 
Where the above are unrewarding, 


data various 


statements with and 


Exchange stock ex 
change 
they will resort to financial services, invest 


Financial Statements 


Mr. Barkin presented this paper on 
April 21 at a meeting sponsored by 
the Twin Cities Chapter of the Na- 
tional Association of Cost Account- 
ants, in St. Paul. It was published in 
the July, 1953 issue of The New York 
Certified Public Accountant, and is 
reprinted here with permission. The 
author is director of research, Textile 
Workers Union of America, CIO. 





ment houses, credit information agencies, 
summaries of industry-wide financial experi 
ence and reports by the Bureau of Internal 
the 
Commission 
The 


always eyed most enviously the 
tax 


and Exchange 
Department of Com 


securities 
the 


trade 


Revenue, 
and 
movement has 
Wisconsin 


reports in 


merce. union 


income law which 
that 


Individual unions have in 


opens tax 


state to study by interested parties 


recent years also 


bought a nominal number of shares in 


public with which they are 


corporations 


negotiating to insure receipt of annual re 
statements and other 
stockholders 


signihicant 


ports, proxy company 


Phe 


items ¢ 


communications to news 


papers carry many f news 
developments in 


concerning corporations 


which help develop insights into 


tions of individual corporations 


But the above information 


carefully ex most of 


rms of labor 


msidered in the 
contracts duri 


settlem« nts tended té 


tions on the te 


recent years, aS Wage 


be well within the range 


} +} ; 


of existing pront 
nions have therefore not had 


margins | 


to supplement the company’s financial ri 


with careful criticism of the degree 


hgures under 


ports 


to which the final net income 


stated actual returns. If such reports were 


1 
issued, they were designed more for the 


education of the public than the needs of 





the collective bargaining sessions. More- 
over, arbitrators and governmental control 
agencies guiding wage developments during 
the larger part of the last decade and one- 
half have uniformly minimized considera- 
tion of the company’s ability to pay in the 
formulation of wage pclicy and in passing 
on the specific merits of union claims. They 
relied on price control, contract renegotiation 
and taxes to siphon off excess profits. 


During this entire period the pressure 
for careful, reliable and valid financial! 
reports has come primarily from investors, 
creditors and tax authorities with an oc- 
casional assist from the trade union move- 
ment.- The latter has endorsed the Frear 


bill to extend the numbers of corporations 
required to register with and report to the 


Securities and Exchange Commission. 


Developments in our industrial structure 
reinforced the effects of general economic 
prosperity in minimizing the usefulness of 
the specific financial statement in collective 
bargaining. The public corporate enter- 
prise has grown in size and industrial di- 
versity during the last decade. The typical 
large business enterprise now consists of 
many plants scattered over many communi- 
ties, states and regions. Their products 
are in different industries. The financial 
course of the enterprise is more intimately 
related to over-all national economic trends, 
than the specific economics of an individual 
product or market. 

Collective bargaining has reflected this 
fact in that wage movements for American 
industry have followed the patterns set by 
several large corporations, which have 
agreed on similar formulae. The specific 
fate of an individual plant or 
these mammoth organizations 
played a critical role in the determination 
of a wage and economic agreement. Nor 
have corporations themselves considered it 
desirable to individual plants or 
differentiate among their components. The 
prospering divisions have carried the less 
profitable ones. 


sector of 
has not 


isolate 


The over-all course of our economy has 
been more relevant to the negotiations than 
the specific economics of an _ individual 
product of the differentiated financial ex- 
perience ot a particular plant or enterprise. 
Deviations from national wage or benefit 
patterns have also tended to be uniform for 
specific seginents of an industry or an 
area. Uniform wage adjustments and levels 
have been promoted for competitors, there- 
equal treatment. Individual 
plants have therefore ac- 


by assuring 
companies or 
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commodated their operations to this frame- 
work and relied on their managerial skills 
and effectiveness to maintain their 
petitive position. Subsidies to the inefficient 
through lower wages and fringe benefits are 
becoming The differential 
financial results of the individual company 


com- 


less common. 
are therefore less material to the collective 
bargaining process. 

If profit margins are considerably nar 
rowed through intense competition and ir- 
periods ahead, 


examined 


regular operations in the 
union demands will tend to be 
most closely and the financial statements 
will become more significant in bargaining 
We already have had such ex 
periences in the case of the less fortunate 
branches, the consumers’ goods industries, 
which have not shared in the high activity 
and prosperity enjoyed by the economy as 
a whole. Individual companies or 
of an industry hard 
They have had to review their financial and 

carefully have 


sessions, 


sectors 


have been pressed 


structures most and 


learned that these facts must be shared with 


cost 


and reviewed by the union in order to find 
mutually acceptable answers. In such an 
era the financial statements become a criti 


cal document for consideration of the 
parties. 

The financial statements are one starting 
point in the examination of a company’s 
claim for its inability to meet union de 
Many other types of information 


of interest, but the financial 


mands 
are ot course 
statement has the particular merit of pro 
viding a summary of business experience 
But it is quite apparent that the 
purpose statements limited usefulness 
for collective bargaining. They been 
primarily prepared to inform the 
about the company’s earning power and its 
its obligations 


general 
have 
have 
creditor 
solvency and ability to meet 
The investor is able to determine 
whether he is likely to be paid his dividends 


irom it 


and is given many facts necessary for him 
to decide whether to invest or sell. Manag 
ment ts able, on the basis of these and sup 
plementary statements, to select the items 
to produce. 
Statements to 
contracts or check on compliance with the 


The government secures special 


tax, set prices, renegotiate 


Genera! purpose statements must b« 


data for eacl 


laws 


supplemented with special 
particular interest. 
These are the union’s primary questions 


in reviewing financial information 


(1) What were the 
fore and after taxes? 


business profits be 
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(2) What financial benefits did the entre- 
preneurial interests and the employees re- 
ceive? What gains did the enterprise itself 
retain? 

(3) How does the company’s financial 
experience compare with that of other 
enterprises ? 

(4) What is the likely future business 
course in terms of volume of sales, prices 
and costs? 

(5) What are the present and _ likely 
future break-even points for the business? 


How Big Are the Profits? 


The first question which all groups are 
interested in having answered is the size of 
the profits. However this is not a simple 
procedure. The results of any calculation 
will necessarily depend upon the assump 
tions and procedures followed in organizing 
the information. Unions and employers 
are not likely always to be in agreement 
upon the individual accounting conventions 
Many serious controversies have been rag 
ing among accountants and between busi 
ness and government and economists as to 
the propriety of one or another accounting 
practice Fundamentally these procedures, 
practices and theories reflect the business- 
man’s own economic and social views and 
these are likely to differ from those pos 
sessed by other groups in the community, 
particularly the workers. 

lf we are to start from a sound basis 
there must be a supplementary statement 
outlining the principles and procedures fol 
lowed in the preparation of the statement. 
At a minimum, the explanation should de 
tail the rules followed in (1) recognizing 
revenue and expense for a specinc period; 
(2) valuing inventory and cost of goods 
sold; (3) making depreciation charges; (4) 
handling deferred charges and intangible 
assets; and (5) dealing with nonrecurring 
charges or credits. There should also be a 
statement on other special practices and 
particularly on deviations from procedures 
and rules outiined by the federal income 
tax procedure, the bulletins of the Ameri 
can Institute of Accountants and the “Con- 
cepts and Standards Underlying Corporate 
Financial Statements,” of the American 
Accounting Association. 

It is also necessary to stress that a single 
net earnings figure will have as _ little 
significance in collective bargaining as it 
has for any other purposes. The current 


tendency to expand the items in the printed 
report and include in the latter document 


Financial Statements 


supplementary statements, is indicative of 
the need for such information. These addi- 
tional data have become more common as 
management has attempted to promote its 
specific views on the modesty of its income 
It has therefore added statements on the 
replacement costs of the current assets to 
highlight its belief in the conservatism of 
depreciation charges. Current accounting 
practice also dictates supplementary state- 
ments on unfunded pension obligations. For 
collective bargaining purposes other sup- 
plementary statements will be required 


in reviewing financial statements, a trace 
unionist is likely to look askance on many 
current accounting practices. Fundamental 
ly, he shall insist upon close adherence 
to an actual cost or income accounting 
Any procedure which permits the account 
ant to modify or alter an entry, to adjust it 
to an outside cost or income figure will be 
looked upon suspiciously It opens the 
accounts to manipulation and possible loss 
of integrity The basic rule for the trade 
unionist is that no figures should be substi 
tuted for values actually incurred A busi 
ness is interested in returns on money 
investments either in fixed assets or work 
ing capital They are made in current 
monetary designations Gains and losses 
are made in terms of these dollar values 
Sales which net gains over actual costs are 
known as profits and those which net less 
than costs are losses \ business executive 
may wish to evaluate the financial results in 
terms of other current developments, but 
such appraisals must not be mistaken for 


an accounting of an actual transaction 


The above position will shape the union 
ist’s attitudes respecting innovations in 
accounting procedure currently urged by 
management spokesmen. Necessarily he is 
likely to disapprove of the last-in-first-out 
method of inventory evaluation even though 
it has been approved by the Federal Bureau 
of Internal Revenue. It substitutes replace 
ment costs of goods sold for actual costs 
It may help smooth out incom But its 
ultimate result in our current era is to 
reduce the corporation’s calculated incom« 
and thereby reduce profits. The unionist 
feels that adjustments should be effected 
and reserves set up through allocation of 
reserve or surplus accounts 


Again, as to the current proposals to 
revalue assets in terms of current prices 
for the calculation of depreciation charges, 
trade unionists have been most critical. As 
a member of the “Study Group on Business 
Income” I disapproved of the recommenda- 
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tions, though I had no objection to manage- 
ment preparing supplementary statements 
reflecting its views. 

This proposed accounting procedure is 
essentially inequitable and favors the own- 
ers of assets in large public corporations to 
the disadvantage of other groups in society, 
particularly persons holding financial assets 
or paying for services rendered or products 
made by these older capital goods. The un- 
earned gains should not be captured by 
one economic group. Moreover, the gains 
and f every transaction 
are real in a financial sense. Our community 
real. Adjust- 
ments of these analytical pur 
poses do not justify changing our form of 
financial reporting. Financial transactions 
are recorded in terms of current 
Any such innovation would merely 
pound the confusion now prevailing in 
financial reporting which has made all wary. 
The accounting profession has not accepted 
adjusting corporate 
changes in the 


losses of business 


recognizes dollar values as 
values for 


dollars. 
com- 


these proposals for 


business accounts to the 
price level 

Another proposal which will get littl 
if any trade union support is that of allow- 
ing the management to select its own 
period and method of allocating deprecia- 
tion charges on equipment. It is urged 
that this procedure will stimulate the pur- 
chase of new capital equipment without an 
ultimate loss of revenue. But the immediate 
loss of revenue may be so huge that the 
federal government will not be able to 
afford such a procedure. Nor is the adop- 
tion of the proposed formulae associated 
with any guarantee of the purchase of new 
equipment. The proposal would accentuate 
a trend already strongly present in_ our 
society for the self-financing of expansion 
by larger organizations. The result would 
be to shift the tax burden from the corpora- 
tion to the individual without a compensat- 
ing reduction in prices. 


Another section of the financial state- 
ment which trade unionists examine most 
closely is the assignment of costs to repairs 
and maintenance. During periods of physi- 
cal expansion or modernization of equip- 
ment, many costs are charged to current 
which may be more properly 
capitalized. While the significance of this 
item may vary, its total amount ds most 
significant and may in individual concerns 
seriously affect the final income figure. The 
Bureau of Internal Revenue reports the 
total amount charged by corporations to 
repairs in 1949 as $3.5 billion. 
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expense 


Among the current accounting and busi- 
ness practices called into question by the 
trade unionists is the inclination of business 
etiterprises to increase their donations and 
contributions to charitable and other phil 
anthropic causes. No union is against such 
gifts, but they are not appropriate charges 
If they are to be 
deductions from 
increase in 


on the cost of production. 
granted they should be 
surplus. No worker wants his 
wages to be held back because the manage 
wants to be generous to an outside 
cause or to build up its prestige and con 
trol of public community 
These contributions are increasing business 
control over our public institutions and in 


ment 


and agencies. 


some instances they have been used in the 
conflict situations against trade unions. More- 
over, these contributions are substantially 
payments and 
onto in 


reducing 
thereby 
dividual 


corporation tax 
shifting the tax 
income, 


burden 


The determination of a corporation's profit 
igs affected by these and other accounting 
practices on which there will be differences 
trade unionists and the business 
To the extent that they exist, 


evaluations of the 


between 
community, 
they produce 
corporation’s statements, claims and posi- 
tion. The trade unionist would prefer being 
able to recalculate the corporation’s state 
to his views. It is for this 
detailed 


varying 


ment according 
reason, that it would petition for 
supplementary statements necessary for such 
recalculations. The these 
differing statements can properly define the 
magnitude of their differences and thereby 
the parties in accommodating their 


presentation of 


assist 


views. 


Three Groups Involved 


In examining the distribution of the in 
come of an enterprise, the trade unionist may 


three groups: the en- 
trepreneurial, the employee and the enterprise 


He is particularly interested in determining 


distinguish separate 


his mcome as compared with that of the 
other groups, but the modern systems of ac 
counting are not set up for easy determina 
Many group 
interest or 


tion of these facts. items of 


income such as management’s 
workers’ wages are included as 
costs. It is that 
accountants study the union’s interests in 
this area most that they 


semble their data for this special type of ac- 


salaries or 


most important business 


closely so reas- 
counting. 

The first major beneficiary is the entre- 
preneurial group. It embraces the owner- 
operator interest. In our complicated corporate 
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! believe that our system of enterprise 
has elevated the people's material 
well-being without sacrificing individ- 
ual dignity or self-respect. Quite the 
contrary, it has striven to safeguard 
and enhance them. Is that bad?— 
President Clifford F. Hood of United 
States Steel Corporation, in the Com- 
mercial and Financial Chronicle. 





world, these functions have been specialized 


and distributed among many persons, but 


the group is distinctive. Its members rep- 
resent the property and managerial claims 
on the enterprise. It be conveniently 


rour 


May 


divided into segments: the investor, 


the creditor, the manager and the director. 
Their total income and benefits comprise 


entrepreneurial income 


To determine their income and benefits, a 
special supplementary analysis will be neces- 
sary. As for the investor, his income and 
benefits are clearly defined as dividends and 
The second group, including 
their 


capital gains. 
creditors and 
benefits primarily in the 


rece iV 4 


interest 


bondholders, 
form of 
payments and rights to other benefits. The 
management of course receives its compen- 
sation in the form of salaries, bonuses, stock 
options and a miscellaneous list of other 
awards in the form of expense allowances, 
life insurance, medical benefits, home facili 
ties, discount privileges, educational advan- 
tages and delayed compensation. The directors 
also are rewarded through fees and other 
privileges. 

A significant factor in the calculation of 
entrepreneurial income is the less obvious 
benefits obtained through control or direc 
tion or association with the enterprise. Some 
individuals “independent” 
corporations and shift income from one to 


control several 
another through a series of so-called arm’s 
length relationships which minimize taxes 
The these other busi 
nesses must be consolidated with the en- 
terprise for true evaluation of benefits. The 


income diverted to 


same problem arises in connection with the 
unconsolidated corporations of a larger busi- 
ness enterprise. While they are legally sepa- 
rate, their earnings and the rewards to the 
entrepreneurial group must be included in 
the final calculations. Similarly, one must 
consider and find a way of integrating into 
this allocation all income received by di- 
through 


rectors, management or investors 
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their association with the particular enter- 
pfise. 
largely rewarded by contracts, business op- 
While 
the money value may be difficult to assign, 
they are distinct benefits. 
The sum total of all of 
must be considered as one 


Frequently, service with a business is 


portunities and advantages in bidding 


these benefits 


The second major group consists of em 


ployees. These are composed ol supervi- 


sion and professional personnel and the 


many among the pro 
duction 


dependent 


component groups 
Pheit 


particular 


workers. proper division is 


upon the bargaining 
units developed for a given enterprise, The 
record of the income and benefits for each 
group separately, and all groups together, 
would be of special value. The income re 
ceived by each person 1s clearly disclosed in 
definite 


therefore be 


the accounts as they are costs to 


the enterprise and can tabu 
lated 
Unfortunately for 


counting systems are not always set up for 


present purposes, ac 


the above separate calculation, as payments 
to employees may be scattered over diverse 
Records have not been established 


benefits 


accounts. 
to ascertain income and received 
by individual groups of employees. It is a 
method of accounting not yet firmly 
lished but 
collective bargaining. 

The third 
terprise itself. 


estab 


essential to deriving facts for 


beneficiary group is the en- 
It is essential to determine at 
the end of each period the gains secured by 
through expenditures 
How much 


How 


the enterprise, either 
or increased financial resources 
had been spent for the 


much remains in liquid form available for 


enterprise 


working capital and future use? 


The above types of analysis must become 
a permanent part of current accounting 
available to 


They 


innovations 


tacts 


bargaining 


systems to make these 
the parties for collective 
will 

Many 


accounting will arise, but 


require many technical 


questions not previously faced in 


they have to be 
answered and the conventions and practices 
most likely to serve must be developed 


Comparing Financial Experience 


Detailed analysis of the finances of 


specific company almost inevitably leads t 


interest in comparative business « x perience 
If an individual enterprise desires to deviat« 
from a prevailing pattern or the leader in an 
industry presses for a smaller wage increas¢ 
than is common throughout the economy, 


consideration is immediately focused on the 
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special reasons for the relatively less favor- 
able fortunes. Unions will therefore promptly 
weigh the peculiarities of the enterprise or 
group of enterprises. 


While the financial reports can seldom 
provide the full insight, they can serve as 
a fruitful basis for interesting analysis. They 
are likely to focus on comparative level of 
sales, cost of manufacture, products, man- 
agement policies, investment practices, mer- 
chandising programs, advertising policies, 
designing problems, management overhead, 
expenditures, competency and the host of 
other aspects of an individual business. 


As individual companies present these 
challenges to unions, they are likely to be 
faced with inquisitive persons eager to get 
at the root of the troubles and comparatively 
unfavorable experience. They are prepared 
to bring in their own experts to help for- 
mulate their program and alternative sug- 
gestions to the management. Differential 
treatment on wages or fringe benefits is 
not the accepted method of meeting the 
peculiar problems of enterprise. Manage- 
ment must expect the trade union to insist 
that the first remedy be improvements in 
management’s own performance. The finan- 
cial statement will be the starting point for 
this task and employers must be ready to 
unfold the pertinent facts. 


No financial statement is sufficient unto 
itself to determine the appropriate course 
of action or policy even with respect to 
wage policy. The experience for one period 
may be atypical. In specific industries with 
many intermediate steps in the process of 
distribution between the producer and the 
consumer, with opportunities for inventory 
accumulation or depletion at each stage, a 
regular short-term business cycle is com- 
mon. No period can be appraised independently 
of this cycle. Long-term trends affecting 
product and process must be evaluated to 
make mature judgments. Supplementary 
judgments on general business conditions, 
raw material and other costs; product prices, 
future economies, opportunities for innova- 
tion are material to and will be considered 
in arriving at any final judgments. Ob- 
viously the more formally these forecasts 
are made and recorded, the easier it is for 
the bargaining parties to consider them and 
to assess their validity. 


A summary of the analysis of the financial 
experience and the projections can be pre- 
sented through the break-even point chart. 
Such techniques have been advanced for 


other purposes. It is particularly useful in 
graphically outlining past experience and 
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illustrating the impact of various projections 
and forecasts and the influence of such 
factors as level of operations, economies 
of operation, changing prices and develop- 
ments in particular market areas. Through 
this analytical tool the differences in views 
can be carefully expressed and the accom- 
modation of interests thereby facilitated. 


Use of Financial Data 
Should Be Increased 


Financial statements have played a minor 
role in collective bargaining in a period 
when profits wer companies 
were expanding or the 
fringe settlements was 
consumer. The 
on in the full knowledge 
circumstances. 
ment nor unions were pressed to examine 
financial experience closely. During this 
era unions eyed the corporate reports most 
Periodically announced 


impressive, 
cost of wage and 
passed on to the 
negotiations were carried 
of the prevailing 


economic Neither manage- 


suspiciously. they 
their criticism of specific current practices 
They have been particularly vocal on pro 
posed innovations in accounting procedurs 
and have opposed suggestions for adjust- 
ing real costs and income to meet replace 
ment costs or reducing net income by other 
accounting techniques lowet 
corporate tax burdens. 
ings before public bodies or in the case of 
public controversy over labor demands, unions 
have offered more detailed 
financial statements. However, the 
inclination of public authorities and represen 


designed to 
In specific proceed 


criticism of 
over-all 


tatives to avoid detailed analysis has also 
restrained labor’s studies of these materials 
Nevertheless, interest has continued. 


As management makes 
financial statements to justify its positions 
in collective bargaining, more attention will 
be focused upon them. As presently pre- 
pared, they are inadequate for collective 
bargaining They must be 
plemented with data which will answer the 
questions raised in collective bargaining and 
enable the trade unionist to make such re- 
calculations of the business experience as he 
might find necessary. 


greater use ol 


purposes. sup- 


The accountant can preserve his profes- 
sional function by applying his skills to- 
ward developing systems of accounts serving 
these needs as he has developed them for 
the other groups, such as the creditor, in- 
vestor, manager and corporation director. 
The article outlines the specific accounting 
information required for collective bargain- 


ing. [The End] 
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Arbitrator’s Authority 
in Disciplinary Cases 


By JULES J. JUSTIN 





To unanimous decision of the Connec 
ticut Supreme Court of Errers reversing 
a lower court decision and upholding the 
right of an arbitrator to substitute a layoff 
of one week for the company’s penalty of 
discharge for insubordination brings into 
sharp focus a fundamental difference much 
discussed between substantial 
management and unions, as well as among 


segments ot 


arbitrators, as to the arbitrator’s authority 
where the union 
“yust 


in discharge cases denies 
that there had 


employee’s discharge. 


been cause” for the 
The framework within which this prob 
lem arises may be stated as follows: 
(1) The 
specific infraction of 
committing one or more offenses: 


discharged ror a 
rules, or for 


employee is 
plant 


(2) The clause in the collective bargain 
ing contract, a commonly used one, provides 
that “an employee may be discharged for 
just cause,” or words to that effect; 

(3) The union disputes the propriety of 
the 


employ ec, 


discharging the 
discharge not 


company’s action in 


claiming the was 
for “just cause”; 

(4) The arbitration clause in the contract 
provides that “disputes involving the inte 
pretation, application or alleged violation of 
the provisions of this 
solved by the 
to arbitration”; 


contract, if not re 


parties, may be submitted 

(5) The issue submitted to the arbitrator 
states, “Was the 
for just cause,” or 


dischar ged 
that effect 


employee 

words to 
What question or questions have 
the parties submitted to the arbitrator 
under the foregoing submission, that is, 
what question or questions have the parties 
given or intended to the arbitrator 
jurisdiction over or authority to decide and 


Query: 


give 


award upon? 


Arbitrator’s Authority 


The author is a member of the law 
firm of Kaiser, Holzman & Justin, 
New York City. This article is re- 
printed, with permission, from the 
Arbitration Journal, No. 2, 1953. 





Pinpointing the basic difference that arises 


out of the answer to that question, we need 


to ask 


Is there 
the 


submitted to 
“just 
take n 


only one question 


namely, was there 
disciplinary 
the 
disciplinary action ? 


arbitrator, 
the 
irrespective ot 


cause” for action 


kind or degree of that 


Or does the propriety of the disciplinary 
taken 


before 


action constitute another 


the 


question 
and 


submission té 


properly arbitrato: whicl 


he has authority under the 


determine ? 
Depending upon the 


questions, the following arise 


answers to tl 
that there 
some form of disciplinary 
uphold the 


discharge decided 


If the arbitrator finds 


“just 


Was 
cause” for 
action, is he constrained to 
disciplinary action—say 
upon by the company ? 


Or if the arbitrator finds that there 


Was 


not “just cause” for the 
find that 
other kind of 


action? And can he 


penalty of dis 


charge, can he also there was 


just cause for some punish 


ment or disciplinary 
the 


terent kind of disciplinary 


then void discharge and award a dif 


punishment 
Judging by their awards and accompany 
ing Opinions, there are a substantial group 
take the that 
under the above-stated submission, the par 


of arbitrators who position 
ties intend to give to the arbitrator authorit: 
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to inquire into the degree of punishment in 
determining the issue of “just cause,” in any 
disciplinary case, including a discharge case. 

The reason in support of 
may be stated as follows: 


this position 


In the absence of any qualifying contract 
provision, or facts showing a contrary in- 
tent, the arbitrator in a disciplinary case 
must be satisfied on three points: 

(1) That the employee was guilty of the 
charge, that is, that he committed the 
offense complained of; 

(2) That disciplinary 
warranted under the circumstances; and 


punishment was 


(3) That the degree of punishment im- 
posed—discharge—was just and_ proper, 
that is, that the “penalty fitted the crime.” 


The last point, it is argued, is just as 
much a part of the contract phrase “just 
cause” as are the first two points, and that 
the parties intended this last point to be 
considered by the arbitrator in determining 
the case. A punishment that fits the crime 
is equally a part of “just cause” and must 
be proved to the arbitrator’s satisfaction. 


Thus, in a number of discharge 
arbitrators, even though “finding” that the 
employee committed the offense charged 
and that some form of punishment or dis- 
ciplinary action was warranted under the 
circumstances, have not sustained the pen- 
alty of discharge. 
reinstated the employee, without back pay; 
in others, they have modified or reduced 
the punishment. 


cases, 


In some cases, they have 


Under this position, it does not follow, 
as is sometimes charged, that the arbitrator 
has “compromised” the 
lower court, in the Niles-Bement-Pond Com- 
pany referred to later, puts it, that 
“he seeks a middle course for an amicable 


case, Or as the 
case, 


solution which alternately praises and scolds 
the parties.” 

unde 
criteria, which he 
proper interpretation and 
application of the “just 
In the absence of any contract lan- 


arbitrator has acted 


three 


Rather, the 
the above-stated 
“finds” is the 
cause” contract 
clause, 
guage showing a contrary intent, the arbi- 
trator construes the discharge clause to give 
him that authority. In 
the arbitrator considers the degree of the 
disciplinary punishment as part of the 
phrase “just cause,” and modifies the pen- 
alty imposed, he has “found,” in effect, that 
the disciplinary action taken was not for 


those cases whiere 


“Just cause.” 
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Outstanding feature of business pros- 
pects for the time ahead is the like- 
lihood that we are about to enter 
upon a period of decline. 

Prospects for big strikes appear to 
us to be less likely than in some time. 
As business recedes, labor will be 
definitely placed on the defensive. 
With unemployment on the increase, 
there will be a greater tendency to 
settle for fringe benefits and mod- 
erate advances. Any strikes are likely 
to be of short duration.—Arthur C. 
Babson, in the Commercial and Fi- 
nancial Chronicle, October 15, 1953. 





The dissenting opinion of Judge Dore, in 
Simon v. Stag Laundry, Inc., 259 App. Div 
106, 18 N. Y. S. (2d) 197 (1940), supports 
this position. He says: 
determination that the 
employee be reinstated is a finding that 
the discharge was wrongful. That determi 
nation was clearly within the scope of th 


“Inherent in the 


arbitrator’s jurisdiction on the submission.” 


Judging also from the substantial number 
discharge 


of awards rendered in cases, m 
which arbitrators have taken this position, 
it appears that substantial seg 
ment of both management and unions which 
support or acquiesce in this position. 


there is a 


The proponents of the contrary position, 
from which the basic difference here dis 
cussed arises, maintain that, under the above 
stated submission, the arbitrator does not 
have the authority, nor do the parties intend 
to give the arbitrator the authority to re 
view the penalty imposed, or to “substitute” 


his judgment for that of management as to 
what penalty is proper. 

The reasoning in support of this position 
may be stated as follows 

Under the contract and submission agree 


ment above has the 
authority only to consider the first two criteria 


stated, the arbitrator 


—whether the offense was committed, and 
whether punishment was warranted. These 
are the only material questions which the 
parties intended the inquire 
into and over which he has authority to act 


arbitrator to 


The degree of punishment, or the kind of 
penalty 
case, it is argued, is not part of “just cause.” 
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It is not material to any finding of “wrong” 
and it is not reviewable by the arbitrator. 
Thus, if the arbitrator “finds” that the 
employee committed the wrong complained 
of and he was disciplined for that wrong, 
then the arbitrator is constrained to sustain 
the disciplinary action taken by manage- 
ment, whatever penalty was imposed. Under 
this position, neither the union nor the em- 
ployee can complain that the “discharge” 
was not. for “just cause.” The arbitrator’s 
action in changing a penalty, under this 
position, constitutes an abuse or usurpation 
of authority, not given by the contract nor 
intended by the parties. In other 
that the exceeded his au- 
thority or “powers.” 


words, 


arbitrator has 


court that 
attention, it 


From a review of the cases 


have come to the writer’s 
appears that the courts, in the cases coming 
before them, have in the 


this latter position 


main supported 
In the Simon case the Appellate Division, 
reversing the lower court, denied confirma 
In that case, 


tion of the arbitrator’s award 
the employee had been discharged “because 


of certain irregularities in the performance 
of his duties constituting dishonesty.” The 
union claimed that the discharge was “with- 
out cause.” In his award, the impartial 
named in the contract, directed 
reinstated on proba 


The 


chairman, 
that the employee be 
tion with loss of pay for four weeks. 
contract provided: 

“In the event that a discharge is deter- 
mined by the Impartial Chairman to have 
wrongfully effected, 
immediately 


been such discharged 


employee shall be reinstated.” 


The majority of the appellate court held 
that the impartial chairman had “failed to 
make any finding on the one which 
before kim, 

[the employee's] 
wrongfully effected.” 


issue 


was namely, as to whethe1 


discharge was 


In vacating the award and remitting the 
dispute to the impartial chairman “for dis- 
with the terms of 
the arbitration agreement,” the court stated: 

“We are unable to agree with the re 
spondent’s [union] that the 
made necessarily implies that the Impartial 
Chairman found that the was 
unjustified. The fact that the 
imposed a loss of four weeks’ pay leads to 
no other conclusion than that the discharge 
was not wrongfully effected.” 


position in accordance 


claim award 


discharge 


arbitrator 


As pointed out before, one of the judges 

. ee ° o 
of the Appellate Division dissented, on the 
grounds that “Both parties pursuant to their 


Arbitrator’s Authority 


agreement submitted the controversy for arbi- 
tration to the Impartial Chairman and agreed 
that the decision ‘shall be binding and final 
upon all parties with regard to any matter 
submitted to him’. Inherent in the deter- 
mination that the employee be reinstated 
is a finding that the discharge was wrong- 
ful. That determination was clearly within 
the scope of the arbitrator's jurisdiction on 
the submission.” 


In another New York case, Modernage 
Furniture Corporation v. Weitz, 64 N. Y. S. 
(2d) 467 (1946), the court at Special Term 
set aside an arbitrator’s award and directed 
that it be modified “by providing that 
{the employee’s] discharge was justified.” 
In that case, the employer had made ten 
employee, tor 


discharged Phe 


specific charges against the 


which he had been arbi 


trator dismissed eight of the charges Phe 
charge s had 


that 15, 


arbitrator held that “two of the 


been sustained by the employer, 
failure to 
have a salesman stationed in the 


As to the charge of lateness, 


failure to 
tront part 


control lateness and 
of the store.’ 
the arbitrator found, for reasons stated, that 
the employee’s discharge “could not be jus 


tified on that ground.” 
As to the 


tor held “that 
to insist that its sales managet 


ground, the 
had the right 
enforce 1ts 


remaining arbitra 


management 
policy with respect to sales procedure” and 
that “wilful refusal, or for that 
inability on the of its sales 
this 
should, in the opinion of the 


matter, 
part Manage 


policy after due warning 


Arbitrator, be 


to enforce 


deemed sufficient cause for discharge 


latter finding, the 
this conclusion, 


to dispose of the 


this 
reaching 


Commenting on 
court “After 
however, the arbitrator seeks 
[the employee | a ‘warn 


said 


issue by giving 
ing’ and by providing that he may institute a 
system ‘within a reasonable time, say two 
date of the 


having the front of the store amply covered 


weeks from the award’, of 


by a salesman whenever all salesmen are 


not busy waiting on customers 
“Tt is needless to point out that the arbi 
trator had no authority 
position of the matter, 
[the employee | guilty of the 


to make such dis 


and having found 
charge 
he should have reached the only legal con 
that the 


discharge 


employe! 
[the 


clusion possible, that is, 
had the 
employee].” 


right to 


In the case of Samuel Adler, Inc. v. Local 
584, International Brotherhood of Teamsters. 
Chauffeurs, Warehousemen & Helpers of 
America, 22 Lapor Cases 4 67,307, New York 
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Springs from Knight 


The log is Douglas fir—a six footer. 
The machine is a ‘head saw."’ Lum- 
ber production varies with the rest of 
the economy. The Board of Gover- 
nors of the Federal Reserve System 
measures it on an index with a base 
of 100 for the years 1935-1939. By 
this yardstick 1932's 51. was the in- 
dustry’s low point; the high was hit 
last year ct 159, and that level is 
being maintained currently: The in- 
dex for August, 1953, stood at 159, 
a ten-point gain over July. 





Law Journal, December 24, 1952, page 1586, 
the court at Special Term held that “the 
submission presented just one question: 
‘Was the discharge of [the employee] 
proper under the contract?’” The arbi- 
trator reinstated the employee with back 
pay “except for the forfeiture of two weeks’ 
wages,” 


The court set aside the award, stating: 
“A reading of the award shows that it is 
in contradiction of the findings of the arbi- 
trator and goes beyond the arbitration sub- 
mission. If the driver was guilty of 
a violation of the contract, then the dis- 
charge of the driver was proper. If, on 
the other hand, there was no violation of 
the contract, then there should have been 
no penalty assessed against the driver. The 
finding that the discharge was not proper 
and then making the driver forfeit two 
weeks’ wages cannot be reconciled. The 
form of the award is an imperfect execution 
of powers conferred upon the arbitrator.” 
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The union appealed that decision. On 
June 2, 1953, the Appellate Division, First 
Department, reversed the lower court and 
reinstated the arbitrator’s award (23 LaABor 
Cases {[ 67,669, New York Law Journal, June 
15, 1953, page 1995). 

The majority of the court held that on the 
facts disclosed “the arbitrator’s award was 
not improper or inconsistent and the arbi- 
Afte1 
reciting the material facts involved in the 
case, the court, through a per curiam opin- 


trator did not exceed his powers.” 


ion, said: 


“A reading of the arbitrator’s decision 
and award in 
found on the facts and on his interpretation 


of the contract that the discharge was not 


1 


its entirety shows that he 


proper. 


“While the issue of reinstatement and its 
terms was not expressly submitted to the 
arbitrator, it is necessarily implicit in sub 
that could and did result 


mitting issues 


in a finding of improper discharge. Since 
the employee involved was found by the 
arbitrator to be guilty of wrongful conduct, 
although not sufficient to justify dismissal, 
the award properly required that he be rein- 
stated. It also fined him two weeks’ pay. 
No objection was made by the union to 


the penalty and presumably it is satisfied 


entirely with the award. Since, concededly, 


had 


there is no 


the arbitrator power to order rein 


Statement, reason why a con 


dition could not be attached.” 


It is interesting to note the following 


developments: 


Justices Dore and Cohn participated as 
members of the Appellate Court in both 
the Simon case, decided in 1940, cited above, 


and in the recent Samuel Adler case 


Mr. Justice Cohn joined with the majority 
in the Simon case, to vacate the arbitrator’s 
award. He dissented from the majority in 
the Samuel Adler 
that the arbitrator 


case, on the ground 


had “exceeded the au- 


thority conferred upon him by the written 
submission and by statute m 


Mr. Justice Dore, who was a lone dis 
senter in the Simon case, became part of 
the majority in this later case. You will 
recall that in the Simon case, he said: 

“Inherent in the determination that the 
employee be reinstated is a finding that the 
discharge was wrongful. That determina- 
tion was clearly within the scope of the 
arbitrator’s jurisdiction on the submission.’ 
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Now note the similar conclusion reached 
by the majority of the bench in the Samuel 
Adler case, to wit: 

“Parties who submit to arbitration submit 
all issues of fact and law including the 
interpretation of the terms of the contract 
A reading of the arbitrator’s decision and 
award in its entirety shows that he found 
on the facts and on his interpretation of the 
contract that the discharge was not proper.” 

It appears that Mr. Justice Dore’s rea 
soning in the 1940 case—on the extent of 
authority in disciplinary 
cases under contract clauses and submission 


the arbitrator’s 


agreements of the type here discussed—has 
now been accepted as the prevailing opinion 
by that court. 


In the case of American Safety Razor 
Corporation v. Local 475, United «Electrical 
Radio & Machine Workers of America, 21 
LaBor Cases § 67,029, 280 App. Div. 800, 
113 N. Y. S. (2d) 232 (1952), the arbitrator’s 
award directed that an employee who had 
been discharged for violation of a company 
rule, found by the arbitrator to be reason 
able, be offered reinstatement on a day four 
months after the date of such 
The conrt vacated the award, on the grounds 
that “In so directing the arbitrator 
beyond the scope of the submission and in 


discharge. 
acted 


violation of the express agreement of the 


parties, in which provision is made fot 
arbitration.” 

In the case of Niles-Bement-Pond Company 
v. Amalgamated Local 405, International 
Union, United Automobile, Aircrafi and Agri 
cultural Implement Workers of 
arbitrator found that the penalty of discharge 


warranted for the insubordination 


America, the 


was not 
of which the employee had been guilty in 
refusing to return a to its proper 
location at the request of the foreman and 
held that the employee should be reinstated 


stool 


with the loss of one week's pay. 


The Superior Court in Hartford, 
necticut, in a decision of June 12, 1952 (23 
LABoR C 7 67,681, 97 Atl. (2d) 898), 
set aside the award on thé ground that the 
arbitrator authority to only 
whether or not the employee had been in 
subordinate; in found tmsubordina 
tion, the company had the right to impose 
such penalty as it wished. 


Con 
ASES 


had decide 


having 


The Connecticut Supreme Court of Errors, 
in a unanimous opinion written by Judge 
Baldwin, held in reversing that the arbi- 
trator had the authority “to determine 
whether or not [the employee's | 
action was so grossly insubordinate as to 


Arbitrator’s Authority 


constitute grounds for discharge,” and that 
the company’s argument that the arbitrator 
was precluded from determining whether 
the disciplinary action by the 
should be suspension or discharge was un 
tenable. The court held “in the first place 
the primary question was not whether 

[the employee’s] conduct amounted to in 
subordination but constituted 
just cause for his discharge.” 
company the right to 
employee in 


company 


whether it 
The contract 


gave the ‘suspend 


or discharge for cause any 
order to maintain discipline and efficiency 
in production’ ” subject, the court said, “to 
certain modifications.” 


“The Company can discharge or lay off 


an employee only for ‘just cause’ 

Even [the employee] 
been it did not 
follow that he should have been discharged 
There still the whether his 
insubordination 


constitute 


The 


had 


nec essarily 


though 
insubordinate, 


was question 


‘ 


was of such a nature as to 
his discharge 

case, Fulton Markets, Inc. v 
Amalgamated Meat Cutters and Butcher 
Workmen of North America, Local 371, was 
decided by the Superior Court, New Haven 
County Connecticut, on December 30, 1952 (di 
gested in Arbitration Journal, 1953, page 62) 


‘just cause’ for 


second 


submitted to the 


| the 


In that case, the issue 
arbitrator 
employee | was discharged for proper cause.” 
The found that 


cause for discharge, but 


was “whether or not 
there 

that there 

‘suspension” and for “disciplinary 


arbitrator was no 


Was 
cause tor ° 
action” and directed that the 


reinstated but without 


The 
vacate the award 
The court 
modified and 
all the provisions thereof, except the finding 
that 
without 


employee ** hye 


back pay 


company applied to the court to 
Its application was de 
award, but 


striking out 


nied confirmed the 


corrected it “by 


[the employee | was discharged 
The stated 


the only 


proper cause.” court 


“It is my opinion that 


properly before the arbitrator was whether 


question 


[the employee] had been discharged 
that this 
arbitrator 


for proper cause. It is apparent 
also the opinion of the 
In the 


was 
body of his award he 


Was no 


makes it clear that there 


proper 
| the employee's] discharge 
that 


cause for 
Had the 
would have 
submission 
it attempts to go beyond the terms of the 
and finds that, although there 
was no cause for discharge, there was cause 


award stopped at point it 


been within the scope of the 


The vice of the award is that 
submission 


‘disciplinary ac 
that [the 


and for 
directs 


for ‘suspension’ 


tion’ and it then 
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employee] be reinstated but without back 
pay. These were not questions which the 
parties had asked the arbitrator to decide. 


“This does not, however, vitiate the whole 
award. Professor Sturges in his ‘Commer- 
cial Arbitrations and Awards’ at p. 574 
states, ‘Although an award is invalid in part 
it may be conclusive and enforceable as 
to the remainder if the valid and void parts 
are sufficiently independent and separable.’ 


“There can be no doubt that the arbi- 
trator’s findings that there was no proper 
cause for discharge is binding and must 
stand,” 


In only a fraction of the many disci- 
plinary cases submitted to arbitration under 
collective bargaining contracts have parties 
resorted to the courts, questioning the 
scope of authority or the propriety of the 
arbitrator's actions under the contract or 
submission agreement. From those few 
cases, it appears that the courts, until re- 
cently, generally have answered the ques- 
tions posed in this inquiry as follows: 


(1) That under the form of 
above stated, the court takes the position 
that the parties have submitted only one 
question to the arbitrator, namely, whether 
the disciplinary action taken, irrespective 
of its degree, was for “just cause”; 


submission 


(2) That if the arbitrator “finds” that 
the employee committed the offense, or 
was guilty of the infraction of the rule, 
the arbitrator is constrained to uphold the 
“the only legal 


discharge as conclusion 


possible”; and 

(3) That if the arbitrator “finds” that 
there was not just cause for discharge, he 
cannot “find” just cause for other 
form of disciplinary punishment, that is, 
he cannot void the discharge and award a 
lesser degree of punishment. 


some 


These conclusions stem from a narrow 
construction of the words used in the sub- 
mission agreement or in the discharge 
clause. Whether the arbitrators in 
cases exceeded their authority or “powers” 
or whether their awards went beyond the 
scope of the submission agreement is open 
to serious doubt. The New York appellate 
court in the recent Samuel Adler case, cited 
above, apparently changed its earlier opin- 
ion and held that in such cases the arbitra- 
tor did not exceed his authority and that 
his award did not go beyond the scope of 
the submission agreement. This present 
position supports in the main the prevailing 
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those 


position of a substantial segment of both 
management and well as arbi- 
trators, as indicated below. 


unions, as 


The jurisdiction and scope of authority 
of an arbitrator under a contract or submis- 
sion agreement is fer the court to deter- 
mine and not the arbitrator. But in determining 
these questions, the court is constrained 
to apply the same rules of construction and 
interpretation that apply to all contracts, 
namely, ascertaining what authority the 
parties intended to give to the arbitrator in 
this 
court needs to consider not only the lan 
guage used but the custom, usage and com- 


a particular case, In connection, the 


monly accepted practices that have grown 
up in disciplinary under collective 
bargaining contracts and the construction 
generally accorded similar discharge clauses 
submission agreements by the 
themselves, as well as by arbitrators 


cases 


and parties 


As pointed out before, a very substantial 
segment of both and unions, 
as well as arbitrators, have interpreted and 
applied clauses and 
agreements of the type before the 
in the cases above cited to give the arbitra 
tor authority to 
penalty ~ in 


management 
discharge submission 
courts 
consider the degree ol 
determining “just cause” for 
The extent of 
age and practice is shown by a study made 
of arbitrators’ awards in disciplinary and 
discharge cases by Professor J. M. Porter, 
Jr. Professor Porter’s study (in the Pro- 
ceedings of the Second Annual Meeting of the 
Industrial Relations Research Association 
(1949) ) covered nearly 200 reported awards 
He found that in “74 cases, which represent 38 
per cent of the total number studied, the 
arbitrator’s award sustained the disciplinary 
action taken by management. In thy re 
mainder of the studied, 121, which 
was 62 per cent of the total, the effect of 
the arbitrator’s award was to either revoke 
or modify the discipline imposed by man- 
agement, 
effect of the award was to completely re- 


discharge. this custom, us- 


cases 


In this latter group of cases, the 


voke management’s action in 49 per cent of 


the instances and to modify (i. e. 


reduce 


in severity) the discipline in 51 per cent of 


the instances.” 

It is true, as Professor Porter was care 
ful to point out, that the “data were gathered 
from disputes which had been taken to 
arbitration and findings merely 
mean that 
discharge cases to arbitration than lesser 
forms of discipline.” 


such may 


unions are more apt to press 


It is also true that this study is limited, 
in that many awards in discharge cases are 
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not reported or published. And _ further, 
many of them may have arisen under dif- 
ferent types of contract and sub- 


mission agreements, in which the arbitrator’s 


clauses 


authority may have been spelled out more 
fully. And again, very few of ar- 
bitrators’ awards in 
taken to court for review of the arbitrators’ 
authority, it may have been that the parties 
have acquiesced in the arbitrators’ assump- 
authority, for other than 
agreeing with the propriety of their ac- 
Yet, this study and the experiences 
concerned with the arbitration 
under collective bargaining con- 
tracts show that arbitrators have acted 
under the three criteria pointed out above 
in deciding many of these cases. In view 


since 


discharge cases are 


tion of reasons 
tions. 
of others 


process 


of this practice, and in the absence of any 
provision showing a contrary intent, doubt 
courts have properly 


arises whether the 


construed the contract or submission agree- 
ment in so limiting the jurisdiction or 


authority of the arbitrators in discharge 
cases 

From the standpoint of serving the needs 
of parties under collective bargaining con- 
the arbitrator authority to 
part of 
of the 


tracts, giving 
consider the degree of penalty as 
“just cause” serves the self-interests 
parties. 

The type of discharge clause or submis 
sion agreement here considered, is often 
forms and f 
though the con- 

only to “dis 


used to cover all degrees of 
disciplinary actions 
tract clause often 


it is not necessarily limited to cases 


Even 
reiers 

9 
charge, 
where the penalty imposed is discharge. 
Disciplinary 
suspensions are given, or some other type 


short ot 


cases in which warnings or 


of punishment discharge is im 


posed, are contested by the union under the 


general “discharge clause They are sub 
mitted to arbitration under that clause. The 
union in allowing management, under the 
exercise of its right of administrative initia- 
tive to impose disciplinary punishment, 
reserves to itself the right to appeal manage 
ment’s actions to arbitration, if it feels that 
the action just This 
protects the employees 
what they 
unjust 
arbitrator’s 


was not tor cause 
and the 


consider to be ar 


union 
against 
bitrary or 
Limiting the 
authority in disciplinary 
indicated by the 
may in the long run seriously hamper man 


may 
action by 
jurisdiction of 
cases, in the way 


management 


roregoing court decisions, 
agement in maintaining emplovee discipline 
and efficiency of production 


The decision of the 
Markets case last referred to 
logical result of the 
placed upon the arbitrator's authority 
though the arbitrator finds no “just cause” 
for discharge, b=cause the penalty “did not 


Fulton 


shows the 


court in the 


construction 
i ven 


narrow 


fit the crime,” he is constrained to absolve 
the employee from all fault, even though 
he may find from the facts of the case that 
some lesser form of penalty was warranted 
and could have been upheld for “just cause 
It is this 


logical as it may 


questionable whether position, 


seem, was really intended 


by the parties as serving their best self 


interests. 


In the final analysis, of course, it is up 
to the parties themselves to explicitly state 


in their contract or submission agreement 


just what authority or jurisdiction they 


want the arbitrator to exercise Chey 


should not avoid their responsibility by 


leaving it to the individual arbitrator's 


court review 


[The End] 


choice or the vicissitudes of 


and action 


BEWARE OF OVERTIME? 


“Realities of the dangers of overtime 
are often too far removed from the aver 
age worker to be fully appreciated. This 
is especially true in time of full employ 
ment and wages. . The years 
ot struggle and sacrifice which went into 
the establishment of maximum hours of 
labor were literally buried beneath moun- 
tains of inflated greenbacks—the ‘reward 
hours 


good 


for workers agreeing to longer 


of labor. 
“In these days of increased mechaniza- 
should be thinking and 


tion, we more 


Arbitrator’s Authority 


_ 


more of the 37 , the 35 
week. We 
such limitations 
even asking, for a ten-hour day for the 
sake of a few dollars 

“We must 


premium pay of today may be our poison 


and the 30-hou1 


cannot argue successfully for 


while accepting, and 


remember that overtime’s 
James G. Cross, president 
& Confectionery Workers’ 
Union of America, “Let's 
Overtime,” Bakers’ and 
October, 1953 


tomorrow 
of The Bakery 
International 

Look 


Confectioners’ 


Closer at 
Journal, 
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Decisions of Courts and 
Administrative Agencies 








S the United States Supreme Court, 

headed by new Chief Justice Earl 
Warren, resumed deliberations last month, 
awaiting decision were a number of cases 
involving labor questions. All but two of 
the cases were before the Court on writs 
of certiorari. The status of the labor 
docket, as of October 24, was as follows: 


Certiorari granted.—Radio Officers’ Union 
of the Commercial Telegraphers Union, AFL 
v. NLRB, 21 Lapor Cases § 66,932, to CA-2, 
granted October 20, 1952, argued’ January 
8, 1953, restored to docket for reargument 
May 25, 1953, Dkt. No. 5. NLRB vw. Inter- 
national Brotherhood of Teamsters, 21 LABor 
Cases { 66,921, to CA-8, granted October 
20, 1952; argued January 9, 1953, restored 
to docket for reargument May 25, 1953, 
Dkt. No. 6. Gaynor News Company v. 
NLRB, 22 Lapor Cases { 67,046, to CA-2, 
granted March 9, 1953, argued April 27, 
1953, restored to docket for reargument 
May 25, 1953, Dkt. No. 7. 


NLRB v. Local Union No. 1229, Inter- 
national Brotherhood of Electrical Workers, 
22 Lapor Cases { 67,255, to CA of D. C., 
granted May 4, 1953, Dkt. No. 15. Howell 
Chevrolet Company v. NLRB, 23 Lasor Cases 
J 67,431, to CA-9, granted May 18, 1953, 
Dkt. No. 34. Garner, d.b.a, Central Storage 
& Transfer Company v. Teamsters, Chauf- 
feurs & Helpers, Local Union No. 776, AFL, 
23 Lapor Cases § 67,396, to Pa. Sup. Ct., 
granted June 15, 1953, Dkt. No. 56. Bing- 
hamton Construction Company v. U. S., 22 
Lapork Cases § 67,182, granted October 12, 
1953, Dkt. No. 65. 


Certiorari denied.—Swinerton, d.b.a. Swi- 
nerton and Walberg Company v. NLRB, 23 
Lapor CAses { 67,428, to CA-9, denied Octo- 
ber 12, 1953, Dkt. No. 72. Tobin v. Little 
Rock Packing Company, 23 Lapor Cases 
{ 67,415, to CA-8, denied October 12, 1953, 
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Dkt. No. 93. United States Cold Storage Cor 
poration v. NLRB, 23 Lapor Cases §[ 67,547, 
to CA-5, denied October 12, 1953, Dkt. No 
107. NLRB v. Marine Engineers’ Beneficial 
Association, No. 13, 23 Laspor Cases ¥ 67,447, 
to CA-3, denied October 12, 1953, Dkt. No 
126. Joliet Contractors Association v. NLRB, 
22 Lapor Cases { 67,387, to CA-7, denied 
October 12, 1953, Dkt. No. 173. 


Hotel & Restaurant Employees & Bar 
tenders International Union Biue Boar 
Cafeteria, 22 Lanor Cases § 67,317, to Ky 
Ct. of App., denied October 12, 1953, Dkt 
No. 175. Kent v. Civil Aeronautics Board, 
23 Laspor Cases { 67,592, to CA-2, denied 
October 12, 1953, Dkt. No. 205. West 
Texas Utilities Company v. NLRB, 23 Laxor 
Cases § 67,554, to CA of D. C., denied 
October 19, 1953, Dkt. No. 237. NLRB v 
Mid-Continent Petroleum Company, 23 LABOR 
{ 67,623, to CA-6, denied October 


Dkt. No. 247. 


Certiorari applied for.—Building Trades 
Council v. Kinard Construction Company, 23 
LaBor CASES { 67,467, to Ala. Sup. Ct., filed 
April 30, 1953, Dkt. No. 48. Binghamton 
Construction Company v. U. S., 22 Lasor 
Cases § 67,182, to Ct. Cls., filed May 18, 
1953, Dkt. No. 78. NLRB v. Gilbert Moto» 
Sales, Inc., 22 Lapor Cases { 67,351, re 
hearing denied 23 Lapor Cases { 67,474, 
to CA-6, filed May 20, 1953, Dkt. No. 81 
Metallic Building Company v. NLRB, 23 
Laspok Cases { 67,636, to CA-5, filed July 
16, 1953, Dkt. No. 182. United Construction 
Workers v. Laburnum Construction Corpora 
tion, 23 Lasor Cases § 67,636, to Va. Sup. 
Ct. of App., filed July 18, 1953, Dkt. No. 188. 


Epstein v. NLRB, 23 Lapor Cases {| 67,489, 
to CA-3, filed July 27, 1953, Dkt. No. 210. 
Addison v. Huron Stevedoring Corporation, 
23 Lapor Cases { 67,489, to CA-2, filed Au- 
gust 17, 1953, Dkt. No. 264. American Bot- 


CASES 
19, 1953, 
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tlng Company v. NLRB, 23 Lapor Cases 
{| 67,706, to CA-5, filed September 10, 1953, 
Dkt. No. 330. Benz v. Compania Navtera 
Hidalgo, S. A., 23 Lapor Cases § 67,714, re- 
hearing denied 24 Lapor CAses § 67,791, to 
CA-9, filed September 10, 1953, Dkt. No. 332. 

Nina Dye Works Company, Inc. v. NLRB, 
23 LaBor Cases § 67,555, to CA-3, filed Sep- 
tember 10, 1953, Dkt. No. 334. Reed and 
Prince Manufacturing Company v. NLRB, 23 
Lapor Cases {§ 67,663, to CA-1, filed Sep- 
tember 23, 1953, Dkt. No. 370. Fisher v. 
Durkin, 23 Lapor Cases § 67,672, to CA-7, 
filed September 26, 1953, Dkt. No. 378 
Capital Service, Inc. v. NLRB, 23 LaAsor 
Cases § 67,615, to CA-9, filed October 9, 
1953, Dkt. No. 398. Vorand Brothers Bev 
erage Company v. NLRB, 23 Lapor Cases 
{ 67,624, to CA-7, filed October 24, 1953, 
Dkt. No. 432 


Appeals filed.—/ranklin, Jr. v. Jonco Air 
craft Corporation, 23 Lapor Cases {] 67,740, 
DC Tex., filed September 8, 1953, 
Dkt. No. 323. National Union of Marine 
Cooks and Stewards Association v. Arnold, 
23 Lasox Cases { 67,670, from Wash. Sup 
Ct., filed September 14, 1953, Dkt. No. 342 

These 32 
certiorari has been granted, nine in which 
and 14 in 


from 


cases include seven in which 


which it has 
At about 
had, in 


it has been denied 
been applied for, and two appeals. 
last Court 


questions, 


the same time year the 


cases involving labor granted 


certiorari in 11 cases and denied it in 13. 
One case had been affirmed on appeal, and 
The dockets in 


the two years contain about the same num 


another appeal dismissed, 


ber of cases. 


Conflict left unresolved.—At 
there were no opinions on labor cases by 
the Court. One which certiorari 
was denied, however, is worthy of mention. 
In NLRB v. Mid-Continent Petroleum Cor 
poration the Sixth Circuit held that the 
authority of a collective bargaining repre- 
revoked at any time that the 
representative loses its majority status, if 


press time 


case in 


sentative is 


a result of a free choice on the 
part of the employees and is not induced by 
unfair labor practices on the part of the 
employer, especially where the bargaining 
unit is small enough that the desire of the 
majority can he easily and readily ascer- 
tained. A National Labor Relations Board 
finding, dated May 19, 1952, 99 NLRB, No. 
40, that the employer was guilty of an un- 
fair labor practice in refusing to bargain 
with such a union, was denied enforcement 
on May 22, 1953. The Board applied for 


Labor Relations 


the loss is 





The American trade union considers 
itself an integral part of the economic 
system of capitalism; it accepts that 
system and is designed to operate 
within it.—Woytinsky, Employment 


and Wages in the United States. 





certiorari on August 10. It was denied ot 
October 19. 

This 
seem routine and of 
one but the 


action by the Supreme Court may 
no importance to any 
parties (only six employees 
But one of the traditional 
resolve conflicts 
various United States 
Only eight days before Mid 
decided, the Ninth Circuit 
with appeared to be a 
question in NLRB v. Brooks, 23 
Cases { 67,608, where nine workers 
detected The result 
opposite; the Board’s finding 


involved) 
jobs of the 


were 
Court 1s to 
between the courts 
of appeals 
Continent 
faced 


was 
was what 
similar 
LABOR 
in a 15-man unit 


diametrically 


was 


of refusal to bargain enforced 
In both rule that in 


the absence of special circumstances certifi 


was 
cases the Board’s 


cation of a union must be honored for a 
reasonable 


take. 


in the 


period, usually one year, was at 
(See the discussion of 
July, 1953 JourRNAL at 


these 
492.) 


opposite 


CasCS 
page 
One to label the 


Vid ~-( 


rulings 
ontinent case the Sixth 
position, and the Brooks case the 
Cited in Mid-Continent are 
cases to support each position as follows: 
With the Board, one case each in the Sec 
Third and Ninth and two 
cases in the Fourth Circuit; with the Sixth 
Circuit, a previous case there, plus one cas¢ 
each in the Fourth, Fifth, Seventh and 
Ninth Circuits. 


way 

is to call the 
Circuit 
Board position. 


ond, Circuits 


A Supreme Court decision on the ques 
tion, Franks Brothers Company v. NLRB, 8 
LaBor CASES § 51,177, 321 U. S. 702 (1944), 
agrees with the Board position generally, 
but the Mid-Continent 
Franks on the ground 
of union majority 


case distinguishes 
that it 
as a result of the 
employer's unfair labor practices, whereas, 
in Mid-Continent, the Board itself had held 
that there was no such unfair labor practice 
prior to the refusal to bargain. 

If the indicates conflict 
the circuits, as it seems to, the Supreme 
Court passed up an opportunity to resolve 
it when it denied certiorari in Mid-Continent 
on October 19. 


involved loss 
Status 


above between 


Long, long trail—The apparent end of 


a long and complicated trail of litigation 
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In years of peacetime prosperity, it 
is not unusual for the number of job 
changes to equal half the number of 
workers employed. During the war 
years 1942-45, the number of job 
changes each year was about as 
large as the total labor force.— 
Woytinsky, Employment and Wages 
in the United States. 





was reached on October 19, 1953, when the 
Supreme Court denied certiorari in West 
Texas Utilities Company v. NLRB. 

In 1947 the Board certified four locals of 
the International Brotherhood of Electrical 
Workers, AFL, as the exclusive bargaining 
representative for a unit of 276 of the com- 
pany’s employees. At the time certain offi- 
cials of the AFL at the federation level 
had not complied with the requirement for 
filing of non-Communist affidavits. The 
General Counsel expressed the opinion. that 
refusal to bargain was justified under the 
circumstances. The Board later overruled 
this position. While the question was unde- 
cided, the company refused to bargain with 
the union. Later it again refused to bar- 
gain because it maintained that the union 
no longer represented a majority of the 
employees in the unit. Ina series of supple- 
mentary decisions in the the Board 
continued to order the company to bargain 
with the certified representative. The order 
was enforced by the District of Columbia 
Circuit, 18 LaApor Cases § 65,875, 184 F. 
(2d) 233, in 1950. When the company con- 
tinued to resist compliance with the Board's 
order, a civil contempt charge was made. 
It was sustained by the District of Colum 
bia Circuit (23 Lapor Cases § 67,554) on 
April 28, 1953. 

One of the more 
the court order was the company’s action 
in bargaining on wage setting and rates of 
pay with an attorney (not connected with 
the union) for many of the employees in 
the bargaining unit involved. 

The penalties 
were severe; the court said: 


case, 


serious violations of 


visited on the company 

“Judicial sanctions for civil contempt are 
aimed at ‘the requirements of full remedial 
relief and may entail the doing of a 
variety of acts’ ‘to coerce the [contemnors] 
into compliance with the court’s order, and 
to compensate the complainant for losses 
sustained’. This requires that sanctions be 
adapted to the particular circumstances of 
each case. 
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“We direct the respondents to 


“1. Withdraw forthwith from the agree- 
ment of March 28, 1952, with [the 
attorney] setting wages and rates of pay for 
emplovees in the bargaining unit; 

“2. Make no further payments of wages 
or rates of pay pursuant to said agreement 
with . . . [the attorney]; 

“3. Post copies of the order to be entered 
pursuant to this opinion for the same time 
and in the same manner and places as pro- 
vided for the notice in the decree; 
“4. Pay ail court costs and an amount 
adequate to compensate the’ Board for its 
and expenses, including salaries, in 
investigating, preparing and presenting the 
matters involved in these proceedings; the 
amount of such compensation to be deter 
mined upon proof submitted by the Board 
when these proceedings are finally concluded ; 


“5. Make a return to this Court 
thirty (30) days after the date of the orde1 
to be entered herein, showing by transcripts, 
with the Union as 


costs 


within 


minutes of meetings 
exclusive bargaining representative, letters 
that respondents have 
into compliance 


matter, 
themselves 


or other 


brought with 


the decree of July 24, 1950, and with the 
order to be entered pursuant to this opinion. 
Upon such a showing respondents will be 


purged of this contempt. Upon their failure 
to make such a showing, this Court will 
deal further with the matter by imposing 
a compliance fine of $30,000.00 on respond 
ent [company] and $15,000 

[on its president personally] and a further 
compliance fine of $1,000.00 a day on 

[the company] and $500.00 a day on 

{the president] for each day of continued 
non-compliance thereafter and by such other 


means as the Court shall then determine 


The company asked the United 
Supreme Court for a writ of certiorari on 
August 5, 1953. On October 19 it was denied 


States 


years, “the long trail 
labor-management 


contempt pro 


after six 
unhappy 
civil 


Thus, 
which led an 
relationship to these 
ceedings against the employer” comes to an 
end. How did it happen? The court said 
*We do not decide whether [the 
company’s] non-compliance interftional.”’ 
Many of involved in the long 
controversy were difficult of solution, Rea- 
sonable men differed on the answers to 
questions in the case. The 
of the District of Columbia Circuit, for in- 
stance, dissented both to the 1950 decision 
Board’s order and to the 


was 


the issues 


chief judge 


to enforce the 
more recent contempt decree. 
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Problems 





FLSA Injunctions Are Traps 
for Unwary Employers 


On November 3, 1943, an employer in 
Georgia was enjoined by a federal court 
from violation of the Fair Labor Standards 
Act. The entered with the 
employer’s consent. There are at least two 


decree was 
reasons why operating an enterprise under 
such an injunction is onerous. For one 
thing the very existence of the decree, if 
widely known, is not good for 
For another, if the employer violates the 


order, he is in contempt and can be forced 


business. 


to purge himself by paying back wages if 
he is not in compliance with the minimum 
wage or overtime pay provisions of the act. 

In the Georgia case, Tobin v. Moore, 24 
Lapor Cases { 67,865 (DC Ga., 1952), the 
employer moved to set aside the injunction 
more than after it had been 
entered. He convinced the court that he 
had been in substantial compliance with 
the injunction and the act during the long 
period and that “for that reason .. . it is 
no longer or equitable that the 
judgment should have prospective applica 
The injunction was “vacated, set aside 


eight years 


necessary 


tion.” 
and dissolved upon the sole ground that the 
defendant kas been in substantial compli- 


ance with the judgment since its entry.” 


The short opinion in the case does not 
reveal specifically what violation the em- 
ployer had originally committed nor whether 
“substantial” compliance meant that he had 
violated the act in a 
two or not at all. 


minor instance or 


Background data.—The FLSA is a 1938 
law and the injunction proceedings author- 
ized by it was one of the most effective and 
most often used methods of punishing vio- 
lators until 1949 when the act was amended 
by the Eighty-first Congress. Before the 


VJages . . . Hours 


amendments it. was possible for the Wage 
and Hour Administrator to collect unpaid 
minimum wages and overtime in the injunc- 
amendments forbade 
the courts to use this double 
Today, the administrator must get his in- 
employer in 


tion proceedings; the 
weapon 


junction first, then catch the 
a post-injunction violation; the order to pay 
is then obtained in a contempt proceeding. 


One of the most interesting cases on the 
FLSA injunction is McComb v. Jacksonville 
Paper Company, 23 Lapor Cases { 67,709 
(CA-5, 1953). The original complaint against 
the employer was filed on July 8, 1940, and 
the case has been bouncing back and forth 
in the federal court system since that date 
A short quotation one of the 
opinions which resulted from the contro 
will illustrate its complexity 


from many 
versy 
“The litigation in this case has acquired 
The 
to the Supreme Court twice 
certiorari secured by plaintiff. No District 
\ppeals Judge 
ever 


an extensive -history. case has been 


both times on 
or Court of and there have 


been eight of us—has been able to 
successfully ferret out all the applicable law 
to the case and the Supreme Court has had 
to direct us to it 1 am called 


upon by the mandate of the Supreme Court 


here now 


to punish defendants in this civil contempt 
proceeding for viclations of this law as an 
nounced by said court.” (McComb v, Jack 
sonville Paper Company, 19 ASES 
{ 66,028 (DC Fla., 1950).) 


Lapor ( 


Long-standing injunctions.— There ar¢ 


several involving the injunction va 
cated at the employer's request. In Tobin 
v. Neely, 22 Laspor Cases § 67,285 (DC Ga., 
1952), the injunction was a year and a half 
old, It defend 


ants have 


cases 


was vacated because “the 


made a sincere and honest effort 
to abide by the provisions of the Act since 


the entry of the judgments of injunction 
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and there is no reason to apprehend that 
the defendants intend to violate the Act 
in the future.” 


In U. S. v. Little Rock Packing Company, 
22 Lapor Cases {67,051 (DC Ark., 1952), 
the injunction was in force for almost ten 
years. It was vacated, but for minor vio- 
lations of the record-keeping provisions of 
the act the two employers were fined $1 
each (plus a $400 fine levied against their 
firm to cover the costs of investigation). 
The case was' affirmed by the Eighth Cir- 
cuit (23 Laspor Cases 967,415 (CA-8, 1953)). 


In Fleming v. Archer, 17 Lasor CASES 
{ 65,661 (DC Ark., 1950), the employer was 
not so fortunate. More than nine 
after the injunction was issued he 
ordered to make restitution to his employees 
and to pay a fine to the 
United States, 

One lesson that might be 
employers from the above cases is that it 
would be wise to have the injunction lifted 
as soon as possible. In many of these sit- 
uations the employer is innocently at fault, 
that is, he is not aware that he is breaking 
the law. The courts seem prone to forgive 
such violations, especially when the em- 
ployer can show that he attempted to com 


years 


was 


compensatory 


derived by 


ply with the administrator’s order to correct 
the practice involved. In the Moore case 
the court set aside the injunction when 
compliance was “substantial.” In Little 
Rock Packing the fines were nominal. Only 
civil contempts were involved in those 
cases. If criminal contempt is proved, that 
is, where the injunction is wilfully violated, 
the punishment is ordinarily more severe. 


Businesses changing hands.—T wo FLSA 
injunctions violated by enterprises in which 
a change of ownership make an 
interesting comparison. In Tobin v. Alma 
Mills, 20 Lasor Cases § 66,630 (CA-4, 1951), 
the owners of the stock of the company 
wished to sell it. The existence of the 
injunction interfered with the sale—making 
the stock look less desirable to the pro- 
spective buyers. The company moved to 
have the injunction dissolved, and the ad- 
ministrator conducted a thorough investi- 
gation of the company’s record of compliance 
during the ten years the injunction had 
been in Only minor violations were 
found, but the trial court found the em- 
ployer in contempt even though granting 
the request to dissolve the injunction. Both 
parties appealed. The contempt citation was 
overturned on the ground that the viola- 
tions charged were acts of employees done 
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occurs 


force. 


“without the knowledge or consent of the 
company and against its express orders.” 
The accompanying order to pay back wages 
for two years was also stricken. Dissolution 
of the injunction was upheld. The case may 
be said to stand for the proposition that a 
corporation is not liable for the acts of its 
officials and 
orders. 


employees against company 


The judge who later decided the other 
case, Durkin v. Jacobs, 23 Lapor CASsEs 
1 67,470 (DC Va., 1953), had the Alma Mills 
opinion before him. In the Jacobs case the 
injunction, against an individual proprietor, 
was granted in 1942. The violation 
led to the injunction was settled by out-of 
court restitution, In 1945 an investigation 
revealed a minor violation which was set 
tled for $181 without contempt proceedings. 
Later, the business was incorporated with 
half of 
however, active 
in the management of the concern for a few 
years. In 1949 he took a hand in the regu 
lation of its financial policies, and shortly 
thereafter that, for 
the first time, the corporation was in vio 
lation of the FLSA. The 
ordered to show cause why he should not 
be held in 
of the 
Mills case as a defense 


The Mills, be 


cause there the injunction had been against 


| 


which 


the proprietor owning more than 


the shares He was not, 


investigation revealed 
propr 1etor 


Was 


court for violation 
pleaded the 


contempt of 


injunction He Alma 


court distinguished Alma 


than an individual 
that the 
violations 


the corporation rather 
The 
responsible for the 
had failed “in 
greater 
controlled by his 


opinion points out man was 


becaus¢ he 
good conscience to exercis¢ 


diligence in seeing that concerns 


finance, his 
Dis 


money—his 


influence—avoid violating the statute 


solution of the injunction was denied 


The Jacobs case presents a good exampl 
of an employer who had a period of several 
years of compliance during which he might 
have able to get the 
His failure to do so proved 
eventually able to 
liability by having his immunity established 
under the Alma Mills rule, he 
undergone a long, costly course of litigation 


Moral 


injunctions should get out from unde 


been injunction dis 


solved. costly 
Even if he is escape 


will have 


Employers operating under FLSA 
thei 
earliest possible 


burden at the moment 


Failure to do so can result in costly litiga 
tion, heavy penalties and, in addition, the 
advantage of the 1949 amendment prohibit 
ing courts from ordering restitution in in- 


junction proceedings is thrown away 
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Labor Law in the Making 





and ENACTMENTS 








One Law, Two Names 


Even the most formal legal writers refer 
to statutes by their popular names, includ 
The most 
National Labor 
Waener Act, and the Labor 
Act, 1947, 


Probably there have 
American history more 


ing federal labor laws important 


of these are the Relations 
Act, called the 
Management Relations 
the Taft-Hartley Act. 
been few statutes in 


called 


laymen 
Farmer of the Na 
Board 
ferred to Taft-Hartley as “a law which has 
impact 
American 


widely known, among lawyers and 


alike 


tional 


Chairman 
Labor 


Guy 
Relations recently re 
and affects the lives of 
citizens than 


a greater 


more any other 


Federal statute.” 


Note that his reference is to Taft-Hartley, 
and it is singular. What about the Wagner 
Act’? Is it still in existence, or was it 
swallowed up in Taft-Hartley? Are the 
names interchangeable? Are there two fed 
eral labor statutes, or only one 

Phis problem is inconsequential to those 
But they 
explanations of 


well versed in labor law are the 
and 
the law shape the thinking of the public 
The public elects the Congress. The Con 


Therefore, it would 


ones whose opinions 


gress makes labor law 
seem salutary to have the smallest possible 
amount of ambiguity in choice of terms 
labor law dis 


following 


To underscore the effect of 
cussion on the public, the 
ment, also by Mr 


“The adamant stands sometimes taken on 
both sides as to the proposed amendments 
to the Taft-Hartley Act have created need 
less bitterness and caused widespread public 
uneasiness. The public, I fear, now 
before it a frightening picture of labor and 
management at one another’s throats. When 
this two of the important 
groups in our Democratic society, this pic 


State 


Farmer, is appropriate 


has 


involves most 


ture is not a comforting one.” 
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law only, 


Again the 
laft-Hartley 


reterence 18 to one 


bills introduced in the 
One, S. 2218, is 
Van 
I he 


of the act 


Consider 
last session of 
entitled “A Bill 


agement Relations 


next two 
Congress 
to amend the Labor 
Act, 1947 
bill proposes a change in Title \ 
rhe other bill, S. 2443, proposes a change 
to Section (11) of the and it is en 
titled “A Bill to amend section 2 (II) of the 
National Labor Relations Act (Italics 
supplied ) 


act, 


S. 2218 was introduced by Senator Wiley; 
S. 2443 by Humphrey Why do 
they refer to different laws? Senator Wiley’s 
bill to LMRA had to be so 
entitled; it could not have 
change the NLRA, because it alters 
and NLRA litle \ Senator 


phrey’s bill, need not 


senator 


amend the 
| meant to 


litle V. 


Hum 


een 


has no 


} 


however, have used 


NLRA, 
amended is in the 
it would be 
phrey ot 


since the section he wants 
LMRA Nevertheless, 


wrong to accuse Senator Hum 


the term 


having made a mistake, for a 


‘ 


reason to be explained in a moment 


The 1935 Wagner Act was never repealed 
In 1947, the Taft-Hartley Act made 
changes in it Then the entire 
amended, was put into the larger and mors 

Rela 
Title ] 


Labor 


certain 


act, as 


Management 
litle I 
National 


amended te 


comprehensive Labor 
1947, as its 


The 


here by 


tions Act, 
“Sec. 101 
Act is 


as follow ae 


Where that 
now an act or a title or both. Its 
17 says: “This Act may be cited as the 
‘National Relations Act’.” That 
would seem to be all the justification Senator 
Section 1 of LMRA 
may be cited as the 
Relations Act, 1947’.” 
that Senator Wiley 
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begins: 
Relations read 
NLRA 


section 


leave us’ Is 


does 


I abor 


Humphrey needed. 
“(a) This Act 
Management 


Says: 
‘Labor 


That cinches the fact 





was right. Unfortunately, the dual names 
for the law can be harmful in that confusion 
in the public mind will be compounded. 


What should be done to correct the situ- 
ation? For one thing, the Congress could 
eliminate Section 17 from Title I. For 
another, it could direct its members to refer 
officially to the law by its LMRA title and 
in no. other fashion. Actually, there is no 
such thing as a National Labor Relations Act 
today. It is a title in the Taft-Hartley Act. 


Mr. Hartley speaks up.—The sound and 
fury stirred up by discussion of amending 
federal labor law unabated, and 
the fact that Congress is enjoying between- 
sessions quiet has not abated the crackle of 
dissension; the events surrounding the change 
in Secretaries of Labor, indeed, possibly 
made that the high point in the clash of 
opposing views on the controversial statute. 


Former Congressman Fred A. Hartley, 
Jr., coauthor of the act and former chair- 
man of the House Committee on Education 
and Labor, recently raised his influential 
voice in the discussion. His position, gen- 
erally, is that Taft-Hartley does not contain 
enough of the “provisions which were 
dedicated to the protection of the rights of 
the individual worker . contained in the 
original bill passed by the House of Repre 
sentatives.” 

Mr. Hartley outlined his 
tions as follows: 

“In rewriting the Taft-Hartley law, if 
Congress decides to follow such a course, 
it should re-examine the original ‘Bill of 
Rights’ for labor which we had incorpo- 
rated in this measure. I am still convinced 
of the basic soundness and need for some 
of the provisions which we were forced to 


goes on 


recommenda- 


abandon in conference. 


“By way of a brief review, I want to 
outline the discarded provisions, 
which would have guaranteed the individual 


American worker: 


some of 


“(1) The right to know what he is strik- 
ing for, and to decide by secret ballot 
whether or not he wants to strike; 


“(2) The right, with his fellow employees, 
to make demands of his own and to bargain 
about them through the leaders of his own 
local union, without dictation by national 
or international officers, and without regard 
to demands made by other unions on 
other employers; 


“(3) The right to keep on working and 
getting paid without regard to sympathy 
and jurisdictional strikes or illegal boycotts 
which do not involve either him, his union 
or his employer; 

“(4) The right to 
about the union, or its 
fear of reprisals; 

“(5) The right to vote by ballot 
on any matter of union fiscal policy, such 
as amount of dues, special assessments, and 
which his money is to 


his opinion 
without 


express 


officers, 


secret 


the purpose for 
be spent; 

“(6) The right to vote, by secret ballot, 
for his own choice of union officers; 


(7) The right to stay a member of the 
union without being suspended or expelled 
without a hearing; 

“(8) The right to be 
against his family for doing things in con- 
nection with union matters that the union 
or the employer may not like; 


“(9) The right to settle his own griev- 
ances with his employer; 


free from threats 


“(10) The right to support any candidate 
for public office without fear of reprisal; 

“(11) The and 
work without fear of being molested; 


right to go to from his 


“(12) The right to a fair hearing before 
an impartial tribunal without cost whenever 
he believes that any employer or union is 
depriving him of any of his rights. 


“Events within recent months re-empha- 
size the erving need for a restatement and 
reinforcement of the rights of individual 
workers.... 

“These are rights which should be writ- 
ten into Federal law, and which should be 
enforced fairly and justly by Federal courts.” 
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clauses other than the one conferring juris- 
diction on the arbitrators in spite of the 
apparent intention of the parties to have 
such constructions and interpretations made 
only by an arbitrator. 
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All of this, of course, went far beyond 
what Judge Cardozo envisioned in the 
Marchant case since he was talking 
of construction by the court of the 
ment to arbitrate. 
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The 
Machinists v. 
another 


case of International Association of 
Cutler-Hammer, cited 


facet of 


above, 
interesting 
with the 


presents and 
judicial interference 
arbitration. The union 
to resolve a dispute over the interpretation 


process of 


sought arbitration 


of a clause in an agreement which required 


the company to “discuss the payment of a 


bonus.” The agreement gave the parties 
the broad right of arbitration if they dif- 
fered regarding the meaning of any clause 
of the agreement. The union argued that 
implicit in the quoted language was an 
agreement to pay a bonus—a strained inter- 
pretation, it is true. Nevertheless, a su- 
preme court judge in refusing to stay 
arbitration thought that the parties 
agreed to let an arbitrator, rather than a 
court, rule that there was no basis for the 
union’s contention. The Appellate Division, 
by a divided court, reversed. It ruled: 


had 


“If the meaning of the provision of the 
contract sought to be arbitrated is beyond 
dispute, there cannot be anything to arbi- 
trate and the contract cannot be 

: ‘ime? 
provide for arbitration. 


said to 


The Court of Appeals, also by a divided 
court, affirmed the decision of the Appellate 
Division. 

Can it be said that something is beyond 
dispute when judges in both the Appellate 
Division and the Court of Appeals seem 
to think otherwise? And why should the 
courts write into a contract of this nature 
a provision that a 
interpreted by the 
clearly ambiguous, 


clause, in order to be 


arbitrator, must be 
parties them- 
In fact, 
said “any” dispute shall go to 
They did not limit it to dis 
putes which a court of law, rather than the 
arbitrator, might find to. have merit. The 
difference is a real one since the latter is 
an open invitation for latitude to the courts 
for which the parties have not provided, 
and the latitude to the arbi- 
trators for partics have specifi- 


when the 
selves have not 
the parties 
arbitration 


seen ht to Say so. 


tormer gives 


which the 
cally provided. 


The attitude of the 
their way into the substantive, rather than 
the jurisdictional phases of the arbitration 
upon the right to 
resolve in advance that a dispute has merit, 
situation. If, for in- 
were to make application 
to a court for summary judgment against an 
employer, that the 
question was “beyond dispute,” the 
would deny such a motion out of hand upon 


courts, in muscling 


insisting 


process, by 
creates a orie-sided 
stance, a union 
contending clause in 
court 


The Developing Law 


the proper ground that the issue would have 
to be resolved by an arbitrator under a 
contract calling for resolution of such dis- 
putes through arbitration. (See Rifkin v 
Rifkin, cited above, wherein the court held 
that a declaratory judgment action, which 
in effect sought an advisory opinion for 
arbitrators by whom the controversy was 
to be decided, could not be maintained.) 


Frustration, which when courts 
rudely short circuit attempts on the part 
of labor and management to obtain reso- 
lution of their controversies through con- 
tractual arbitration, is actually contrary to 
national policy. The Taft-Hartley law con 
tains this little-known provision: 

“Section 203 (d). Final adjustment by a 
method agreed upon by the parties is hereby 
declared to be the desirable method for 
settlement of grievance disputes 
over the application or interpretation of an 
agreement.” 


ensues 


arising 
existing collective bargaining 
(Italics supplied.) 

A suggestion of Professor Archibald Cox 
in this connection is worthy of serious con- 
sideration for many psychological and prac- 
tical reasons. He has proposed that courts 
should be denied power to intervene in the 
arbitral process, or to stay the proceeding, 
prior to the time the complaining party has 
developed the case before the arbitrator— 
the forum in which both parties agreed it 
should be developed—and the arbitrator 
has made his decision. (8 Arbitration Journal, 
page 19 (1953).) 

Purblind judges have never appreciated 
the incongruity of their entire approach. 
The courts say, in effect, that arbitrators 
may construe and even misconstrue clauses 
submitted to them for interpretation 
mit grave errors in passing on the law and 
on factual arrive at 
wholly at variance with the judge’s views, 
and make thoroughly inequitable awards 
None of this will be disturbed on review by 


com- 


issues; conclusions 


absence of fraud or other 
conduct (Allen v. Jayne, 110 
(2d) 609, 279 App. Div. 444 (1952) 
Pacific Mills, 279 App. Div. 634.) 


arbitrator, say the courts, 


the courts in the 
improper 
N.Y. 5 
Campe v 
However, no 
shall have the right to interpret the juris 
dictional clause of the agreement though 
such clause expressly gives him the right 
portion of the agreement 


Why? 


anyone 


to interpret any 
including the jurisdictional 
Because it is not 
(outside of the judiciary) to determine the 


clause 
wise to permit 


bounds of his own Courts have 


always determined the extent of their 
powers in arbitration as in all other matters 
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power 


own 








For the first time since 1946-47, 
when the federal government was 
still cutting back from its expanded 
operating scale of World War Il, 
total government employment for the 
year ending in July, 1953, was 
reduced. The July, 1953 figure: 
2,460,000; in July, 1952: 2,619,000. 
During World War Il, federal civil- 
ian employment reached a 3.8 mil- 
lion peak. By July, 1950, it had 
dipped to less than two million but 
soon resumed its climb—until last 
year. The figures are those of the 
Department of Commerce. 





Presumably, this right is reserved exclu- 
sively for the courts because they would 
never (well, hardly ever) abuse it. 


An interesting comparison could be made 
between the judicial approach to commer- 
cial arbitrations and the manner in which 
courts handle labor arbitrations. It 
vidious. 


is in- 


Compare, for instance, the case of Wagner 
v. Russek’s Fifth Avenue, Inc., 119 N. Y. S. 
(2d) 269, 281 App. ‘Div. 825 (1953) and In 
the Matter of Compagnie Francaise Des 
Petroles, 110 N. Y. S. (2d) 1, 279 App. Div. 
851 (1952). Both cases involved broad arbi- 
tration clauses. In the latter, a commercial 
arbitration case, a unanimous court held 
that interpretations were reserved to the 
arbitrator as final authority on the facts 
and the law. In the former, a labor arbitra- 
tion case, two of the same judges dissented 
on the same issue and insisted that under 
the Cutler-Hammer case the court, rather 
than the arbitrator, should make the de- 
terminations. 


If the judicial trend does not change, 
labor unions, as a matter of self-preserva- 
tion, will be obliged to go back to what 
editors like to call “the law of the jungle.” 
In any event, labor unions should insist 
upon incorporating into their agreements 
(and in clear language) clauses which 
would bar interference by the courts with 
the process of arbitration. These are some 
that can be recommended: 


(1) Arbitrators shall have the exclusive 
right to determine arbitrability of any dis- 
pute whether bona fide or not. 
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(2) An award shall be deemed final un- 
less it is tainted by fraud, corruption or 
other misconduct. (The usual gimmicks 
about limiting the scope of arbitration and 
the power of arbitrators such as “not to add 
or subtract from the agreement” should be 
eliminated.) 


(3) If a court should for any reason stay 
an arbitration proceeding or set aside an 
award then the right to strike (if forbidden 
by the agreement) should be reactivated. 

These are extreme objectives. They may 
be difficult to attain. They are preferable, 
however, to living on one’s knees before a 
figure of justice whose 
arbitration cases, seem to be out of balance 
because her blindfold has slipped down. 


scales, in labor 


In disagreeing with the hypothesis of 
Professor Gray that judges should foliow 
their own notions of right and wrong 
rather than the notions of the community, 
Justice Cardozo said: 

“The hypothesis that Professor Gray of- 
fers us, is not likely to be realized in prac 
tice. Rare indeed must be the case when, 
with conflicting conduct, 


notions of right 


there will be nothing else to sway the bal 
If, however, the case supposed were 


ance. 
here, a judge, I think, would err if he 
were to impose upon the community as a 
rule of life his own idiosyncrasies of con 
duct or belief.” (Selected Writings of Ben 
jamin N, Cardozo, page 152.) 

Oliver Wendell Holmes, at a dinner of 
the Harvard Law School Association, on 
February 15, 1913, said in a speech entitled 
“The Law and the Court”: 

“It is a misfortune if a judge reads his 
unconscious sympathy with 
one side or the other prematurely into the 
law, and forgets that what seem to him to 
be first principles are believed by half his 
fellow men to bé wrong. I think that 
we have suffered from this misfortune, in 
State Courts at least and that this is an- 
other and very important truth to be ex 
tracted from the popular discontent. When 
twenty years ago a vague terror went over 
the earth and the word socialism began to 
be heard, I thought and still think that fear 
was translated into doctrines that had no 
proper place in the Constitution or the 
common law. Judges are apt to be naive, 
simple-minded men, and they need some- 
thing of Mephistopheles. We too need edu- 
cation in the obvious—to learn to transcend 
our own convictions and to leave room for 
much that we hold dear to be done away 
with short of revolution by the orderly 
change of the law.” 


conscious o1 
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CURRENT LITERATURE 


in the Labor Field 





Payday in L. A. 


Community Wage Patterns. Frank C. Pier- 
son. University of California Press, Berkeley, 


California. 1953. 164 pages. $3.75. 


study of the forces 
affecting levels and structure of the 
Los Angeles labor market area merits care 
inter- 


Professor Pierson’s 


wage 
ful consideration by all economists 
ested in wages. This 
University of California Institute of Indus 
trial Relations ranks with the best empirical 
studies in the labor 
a serious unavailability of appro 
data and adequate theoretical 
commendable thoroughness, 


monograph of the 


area Of! economics, 
despite 
priate 
concepts. By 
careful definition and statements of qualifi 


wage 


cation, Pierson has carried his study as tar 
as these limitations permit 

that “the 
modern 


Pierson concludes institutions 


environmen: ot society 

than for dif 
between in 
Wages in different 
well-knit 
economi¢ 


and 


makes for similarities rather 


ferences in wage movements 
dustries and areas 
and localities 
largely 


forces 


industries form a 
controlled by 

operating on a 
basis. . In the 


Structure 
social broad 


and 


and 


regional national 


case of Los Angeles the general level ot 


wages did not change materially in relation 


to the 


rest of the country over a long 


period, not even during the years when this 
area was moving from a sparsely settled, 
frontier community to a large and compiex 


int tropolis me 


These conclusions are based upon the 
statistical testing of various concepts devel 
oped by economists interested in wages at 
level. The first chapter sets 
useful The 


historical sur 


the community 
forth 
next 


such theories in a form 


chapters contain a 
vey of the forces operating upon the wage 


structure The 


Books . 


and level of Los Angeles. 


. Articles 


interest of labor economists will probably 
center on Chapters 5 to 9, which are pri 
marily statistical. Wage levels and wage 
level changes are analyzed in terms of the 
role of employment changes, types of mat 
kets and products, investment, productivity 
and trade unions. Except for the last 
named item, primary reliance is placed upon 
statistical analysis of aggregate wage data 
annual 
The definition of the problems and 
the statistical techniques 
than the 
of the limitations of the data 
on the 


(average hourly, weekly or earn 
ings) 
used are much 


more impressive results because 
Phe chapter 
influence of trade 
interesting from the viewpoint of the 


but even in this chapter much of 


unions 1s more 
data, 
the data 
terms of instead 


is im aggregate 


wage rates about 


earnings 
of contract which unions 


bargain 


level of an indus 
requires the. use of 


The concept of a wage 


try or area average 
earnings data 
that. the 


to a study 


Nevertheless, it is apparent 


same data are not well adapted 
ot the relationship of specifi 
occupational rates relative to each 
“the structure.” Aggregate 


data introduce 


other 
wage earnings 
matiy elements 


There 


the biases can- 


extraneous 


and biases into a statistical study. 


IS no reason to believe that 
cel out A very important limitation of this 


study is indicated by the 


interesting, 11 
entirely too brief and incomplete, discussion 
of the attempts of unions to achieves 
“key” 
UW hy 1s 


oT ¢ hanges in 


wage 


standardization in occupational clas 


sifications there no examination 


union-created interindustry 


occupational wage differentials—for example, 


carpenters in movie studios as compared 


to those in residential construction. the 


interindustry structure of 


like 


acteristics of the 


local truck drivers’ 
Many of 


Ware 


rates and the these char 
Structure, and the 


changes in them, are hidden by aggregation 
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A greater degree of deaggregation is re- 
quired before we can conclude that the 
relative price of labor of specific types has 
not changed significantly, either between 
industries in Los Angeles, or between those 
in Los Angeles and in other cities. 

Analysis based on further deaggregation 
should reveal a greater variety of wage 
movements in the short run, although sub- 
stantial stability is to be expected. The 
American economy is characterized by a 
remarkable secular money wage rate infla- 
tion. A rapidly expanding community like 
Los Angeles should be most affected there- 
by of all the types of areas one can con- 
sider. With rapid upward movements in 
wages, and the strong expectation that such 
movements will continue, even the 
prosperous industries cannot hold down their 
wages over any number of years, Addi- 
tional studies, along the lines developed 
by Pierson and supplemented by the sug- 
gestion developed above, could indicate to 
what extent the conclusions of the 
Angeles studies hold true for areas which 
are not expanding, and which are not pre- 
dominantly unionized, 


less- 


Los 


BENSON SOFFER 


How It Has Been Done 


Case Studies in Collective Bargaining. Wal- 
ter Hull Carpenter, Jr. Prentice-Hall, Inc., 
70 Fifth Avenue, New York, New York. 
1953. 465 pages. $4.95. 

The author has selected cases illustrative 
of the following eight points: union strength, 
the nature of union organization, manage- 
ment power in collective bargaining, deter- 
mination of the bargaining agent, the labor- 
management agreement, negotiating the agree- 
ment, administering the agreement, and third 
parties in labor disputes. 

Each case study is followed by a list of 
questions designed to stimulate student 
thinking and discussion. The author is 
chairman of the Department of Labor, 
Babson Institute of Business Administration. 





ARTICLES 





How Much for a Work Injury? ... 
Injured railroad workers get, under the 
Federal Employers’ Liability Act, as much 
compensation as a jury thinks they should 
—the sky is the limit. Other workers hurt 
on the job get, under workmen’s compen- 
sation laws, only an amount fixed by an 
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within 
is better? 


administrative board statutory lim- 
its. Which system The author 
was a member of a group at the University 
of Illinois who studied the problem last 
year. The findings (Costs of Administering 
Reparation for Work Accidents in Illinois), 
contain some surprises as they are referred 
to in this article. The muuch-criticized 
FELA, in most respects, turns out to be 
superior to the Illinois Workmen’s 
pensation Act (which has 

since this article was written). 


Com- 
been changed 

The author points out that the 
was limited in scope—he calls it a “pilot” 
study. But he adds: The findings “check 
closely with recognized statistical data wher- 
ever comparison is possible.” — Conard, 
“Workmen’s Compensation: Is It More 
Efficient than Employer’s Liability?” Ameri 
can Bar Association Journal, December, 1952. 


research 


Belittling the Youngstown Case 
Here is a new slant on the steel seizure in 
the spring of 1952 which cuts down to size 
the Supreme Court’s decision that the Presi- 
dent was without the right to grab control 
of an industry. It was not at all the land- 
mark case it was cracked up to be, says the 
author. He cites other peacetime seizures, 
which attracted little attention and criti- 
cism, as proof that the wide public interest 
in the steel seizure was legally a tempest 
in a political teapot. 

He does not, lowrate the im- 
portance to the public and the nation of 
the basic problem involved—how to preserve 
the right to strike without endangering the 
national welfare when prolonged strikes are 


however 


threatened in key industries such as steel, 
atomic energy, electric power, railroads and 
the like. Fact- 
finding in should 
work, but compulsory arbitration may have 
to be imposed at times.—Williams, “The. 
Steel Seizure: A Legal Analysis of a 
Political Journal of Publi 
Law, Spring, 


His answer to the problem: 


cases not too extreme 


Controversy,” 


1953. 


Union Funds in Australian Politics 
Labor unions in Australia want to use their 


funds to help elect legislators with their 


best interests at heart. The law there, as 
here, lays down rules which must be obeyed 
into 
coffers. A thorough explanation of the way 


handled 


before any politician can dip union 


this problem ts Down Under is 
contained in this article, and the author is 
“Trade 


Ley y _— 


completely impartial._—Foenander, 
Union Rules and the ‘Political 
Australia,” University of Toronto Law Jour 
nal, No. 1, 1953. 
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News of Work 
and Working People 





Meetings of Labor Men 


Fourth Annual Institute on Labor Law. 

This conference, under the auspices of the 
Southwestern Legal Foundation and South 
ern Methodist University School of Law, 
will be held November 13-14 at Southwest 
ern Legal Center, Dallas, Texas 


United Textile Workers of America, AF L. 
The Midwestern Council of the United 
Textile Workers (AFL) convenes at the 
Morrison Hotel in Chicago, November 14 


and 15 


Labor Arbitration 
Is Good for Everybody 


Here are several cases on a variety of 
subjects that illustrate the kind of labor 
disputes which do not make headlines. 
As far back as man has left a record of 
that there been 
disagreements settled by arbitration. Man’s 
has been his greatest 


his doings, we know have 


proneness to disagree 


strength and his greatest weakness, giving 


him at once, for example, the blessing of 


scientific advancement and the curse of war. 
paradoxically, arbitrators art 


Even more 


concerned exclusively with disagreements 
So long as men 
will find it 


commer- 


resulting from agreements 


associate with each other, they 


mutualiy 
They will dignify these 
every 


advantageous to deal 
transactions 
known 


They will disagree 


cially. 


with contracts as men in 
civilization have done 
from time to 


their contracts. 


time as to the meaning of 
Eventually they will antici- 
pate these differences and, at the time the 
contract is made, provide for their solution 
by impartial arbitration. 

The arbitration clause in a collective bar- 
most im- 


gaining agreement is one of the 


portant in 


Rank and File 


such a contract. It puts the 


employees, as individuals, in the picture as 


no other clause does, and thereby boosts 


morale. For othe 
insuring that 


will be 


management, among 


things, it toward 


work 


greatly 


As a field for 
arbitration is a big 
Yet, most 
concerned, including 
totally 
this 
pomt out the 


goes tat 


stoppages for trivial reasons 


reduced 


study and practice, labor 


subject; its literature 


is vast Americans not directly 


some lawyers, are al 


most unfamiliar, with it. The pur 


discussion is merely t 


the topic, to 


pose o! short 


importance ol 


quote a specimen arbitration clause and 


to discuss a few chosen at random to 


illustrate the kind of problems. involved 


cases 


recommended by 
7 Anv 


arising out ol 


First, the clause—one 
the American Arbitration 


dispute, claim or 


Association 
grievance 
or relating to this agreement shall be sub 
mitted to arbitration under the Voluntary 
Labor Arbitration then obtaining, 
of the American Arbitration 
The parties agree to abide by the 
Che parties further agree that there shall be 


Rules, 
Association 
award 


no suspension of work when such dispute 
and while it is in the 


adjustment or arbitration.” 


arises process of! 


Labor arbi 
thing. But, 
submit a 


Interesting, but not typical. 
tration is basically a voluntary 
once the have agreed to 
lispute to arbitration, the matter is largely 
thei 


decision is binding, In 


parties 
and the arbitrator’s 
that 
The states have a variety 
Wisconsin, 


out ot hands, 
sense it is not 
entirely voluntary 
of statutes on the 
for instance, the Employment Peace Act, 
at Section 111.10 provides that the Wis 
consin Employment Relations Board is em 
labor 


subject. In 


powered to name arbitrators in any 
written request of the 
Section 111.06 puts 


teeth in the provision by making it an unfair 
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dispute upon the 


parties to the dispute 








labor practice for employers and employees 
alike “individually or in concert with others 
; to violate the terms of a collective 
bargaining agreeemnt (including an agree- 
ment to accept an arbitration award).” 
This may sound like compulsion, but it 
is not. The parties remain completely free 
to agree to arbitration or not, as they 
choose. In a recent case, a collective bar- 
gaining contract provided that each em- 
ployee with one year’s service would 
receive a 2 per cent vacation bonus. The 
vacation year began June 30. On January 


31 this year, the employer, a granite com- 
pany, reduced its operations and a number 


of men had to be laid off. The employees 
hired an attorney to try to wrest a pro rata 
share of the vacation pay from the company. 
The contract provision was so written that 
it could be not unreasonably interpreted to 
mean that either side was right. 

The dispute was amicably settled by arbi- 
tration. The attorneys for the workers and 
the company entered into a stipulation that 
the WERB should arbitrate the matter. 
Three arbitrators heard the case, and it was 
decided in favor of the employees. 

This was not a typical case, for several 
reasons. For one thing the union was not 
involved as a party. Ordinarily it is. For 
another, the employer did not even bother 
to present a statement of its position. In 
addition, an element of drama usually pres- 
ent in these cases was missing. There 
could not have been a strike, since the men 
no longer worked for the company. 

One of the most interesting facets of this 
simple case is the inaction of the employer. 
But it must not be thought that there was 
a default. The arbitrators backed up their 
award with a well-reasoned written opinion. 
The point of this is that the employer so 
trusted the WERB that he may have felt he 
would get a fair decision at little or no 


expense. Even so, the case is atypical 


The little guy.—Units of industry and 
labor sometimes get so huge that the in- 
dividual worker can easily be lost in the 
shuffle. Arbitration gives him a break. If 
his grievance is sound, he can get redress 
from an impartial arbiter. If not, he has 
the satisfaction of knowing that he has 
had a hearing, and, if a reasonable person, 
he will continue as a good employee. Ig- 
nored grievances can and do rankle; they can, 
from small beginnings, develop into big 
strikes. Some examples of how arbitration 
settles disputes involving problems of in- 
dividual workers are contained in the fol- 
lowing cases. 
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A long career in labor relations that 
began at the Western Electric Com- 
pany in 1936 was climaxed last 
month when James Paul Mitchell of 
Spring Lake, New Jersey, was ap- 
pointed Secretary of Labor to suc- 
ceed Martin P. Durkin, who resigned. 
During the war, Mr. Mitchell was 
director of the War Department's in- 
dustrial personnel division where he 
was responsible for the labor and 
manpower problems of America’s 
huge war production labor force. In 
recent years he has been an indus- 
trial relations official in New York de- 
partment stores. A Republican, Mr. 
Mitchell is not known to ever have 
publicly expressed his views on the 
Taft-Hartley Act. He will be 53 years 
old on November 12. Happy birth- 
day, Mr. Secretary. 





A worker in a midwestern aircraft plant 
bought group hospitalization § insurance 
through his employer who deducted the 
cost from his pay. The worker decided he 
no longer wanted the insurance, and, in ac- 
cordance with instructions, went to the 
plant personnel office to cancel it. Next 
payday the deduction was again made from 
his check. He again went to the personnel 
office to complain. Eventually, it took four 
such trips to get the insurance cancelled. 
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The worker thought he entitled to 
reimbursement for the deductions. The em- 
ployer disagreed, because the premiums had 
been paid and reimbursement would leave 
the company out of pocket. Further, the 
employer explained, the employee had not 
complied with the prescribed procedure for 
The dispute was 


was 


cancelling the insurance. 
arbitrated, and the employee won his case 

In the company, a union chief 
steward was discharged for “‘excessive tardi- 
ness, absenteeism, [and] failure to follow 
Company rules.” The work record 
presented to the 


Same 


man’s 
arbitrator, whose 
opinion shows that he studied it carefully. 
One difficulty in the case was the fact that 
the man had tardy on oc- 
casion because of business. 
The union 
arbitrator, however, that 
was not due to the 


was 


been absent or 
union 
unable to convince the 
much of the ab 


pressing 
was 
lateness 
The discharge was upheld. 


sence and 
steward’s fault 
An employee in a Pennsylvania steel com- 
because he was not 
“electrician, 
“extra crane 


pany was aggrieved 
promoted to the position of 
field” from his lowly job of 
man.” When the job opening 
craneman applied for it by submitting to his 
“bid sheet,” in accordance with 
As it turned out, he was the 
who applied for the job 
turned down on the 


arose, the 


superiors a 
the contract. 
only employee 
His application 
ground of “not 


was 
being able to do the job.” 
The union helped grievance 
before an arbitrator with the 
employee’s case was that the contract re- 
to give the man the 


him get his 
The trouble 


quired the company 
job under the circumstances only if he was 
“qualified as to ability and physical fitness.” 
Facts of the man’s work record, in and out 
of the company, indicated that he was not 
“qualified as to ability.” The company won 
the case. 
The most 
employer can visit upon a worker is sum 
mary discharge. When a worker is so 
punished, he and his union take a 
look at a contract provision, of which there 
that the 
unilaterally is limited 


severe disciplinary action an 


may 


are many, stating employer’s au- 
thority to discharge 
to cases in which there is “just cause.” Of 
course, what may seem like “just cause” to 
the employer may appear to be unreason- 
able discrimination to the discharged worker 
or the union. Arbitration is a handy tool 


to determine who is right 


A member of an upholsterers’ union was 
at work one day when his foreman called 


him down strongly for the poor quality 


Rank and File 


work. The became en- 


He treated the foreman to a display 
“unquotable 


o: his employee 
raged. 
of what the arbitrator 
profanity.” Shortly thereafter he was fired. 
The next day, 22 fellow employees engaged 
strike, because the 


union 


called 


wildcat wildcat 
agent of their 
them that the strike was in violation of their 
The despite 
this pressure, was not rehired. 
taken to arbitration. He contended that the 
foreman cursed his work, thus inciting him 
Che arbitrator rejected 


in a 


expressly informed 


contract cursing employee, 


His case was 


to curse in return 
this excuse, saying that even if the foreman 


used profanity in criticizing the work (and 


so found as a fact), this would 

profanity 
Also, it did 
that his pro 


it was not 
not justify retaliatory use of 
against the foreman personally 

worker’s 
heard by 


not help the cause 


fane language was other em 
ployees, possibly including some ladies who 
worked that he had a prior 
record of lack of 


The discharge was upheld 


Some of the 
stoppage 


nearby, and 


unruliness and coopera 
tion 


strikers involved in the 
which grew out of this 


return to 


temporary 
permitted to 
upheld the com 
pany’s right te them. He 
that “until employees learn that they must 
respect contracts from which they derive 
benefits the cause of industrial peace 
and stability is poorly served.” The union 
and its representative tried their best to 
prevent the walkout and, failing in that, to 
end it as quickly as possible For this the 
arbitrator commended them and praised 
“their efforts in good faith to end the walk- 
out and to require the employees to respect 
their It is unfortunate that these 
employees responsible 


and mature leadership.” 


incident were not 
work, and the arbitrator 


discharge said 


many 


contract 


chose to disregard 


Illinois case, a steel company em- 
been on the job seven 
years became so ill and that his 
doctor forbade him to continue in his job 
a sincere effort to find 


In an 
pleyee who had 


nervous 


The company made 
work for him that fitted his incapacity, put 
The man was dis- 
charged. The taken to an arbi 
trator The that the 
contract required, in spirit if not in letter, 
that the company should given the 
worker a 60- or 90-day leave of absence to re 
gain his physical strength and then, if he 
was shown to be fit for work after a physical 
examination, rehire him. The opinion of the 
arbitrator indicates that the company under- 
took to show that it had not violated even 


was unable to do so 
was 


contended 


case 
union 


hav e 
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the spirit of the contract. The employee 
had a long record of absenteeism, total un- 
reliability and very poor performance of 
the work assigned to him. He had also 
had recurring trouble with the law because 
of his drinking habits and had been arrested 
several times. It appeared that his 
physical condition was, partly at least, the 
result of his own misconduct. It was held 
that the discharge was not a violation of 
the contract. 


poor 


Bigger responsibility.—T he preceding cases 
might indicate that arbitrators spend most 
of their time deciding disputes of relative 
insignificance, involving one or a few em- 
ployees. This idea would be wrong on two 
counts. First, there is no such thing as an 
insignificant labor dispute. The suspension 
or discharge of a single employee has fre- 
quently led to plant-wide strikes involving 
hundreds of workers. Second, arbitrators 
are regularly called upon to settle disputes 
involving many workers and thousands of 
dollars. An example occurred recently at 
a company manufacturing electrical equipment. 


A new industrial furnace was being in- 
stalled in the plant by employees of the 
vendor. The maintenance crew of the com- 
pany seemed to think that the installation 
was one they should make. At noon on 
August 21, they sat down on the job and 
refused to work. The president of the local 
union and the union plant chairman told 
the men that they must return to work 
pending the settlement of their grievance. 
They refused to do so, At 3 p. m., the men 
assembled in the plant cafeteria and dis- 
cussed their grievance with management 
representatives. It was finally agreed that 
the outside workers would be withdrawn 
until the matter could be studied further. 


On Monday morning the maintenance 
crew returned to work at 7 a. m., but at 
8 a. m. they sfopped work and returned to 
the cafeteria and sat down again. Shortly 
thereafter, a company representative came 
in and told them that a misunderstanding 
apparently existed, that the incidents would 
not be held against them, but that they must 
return to work by 9:35 a. m,, 
sit down was a violation of their contract. 
This advice The sit 
continued. 


since their 


Was ignored. down 


day, an agreement 
reached, but it bogged down when the 
strikers demanded pay for the time lost 
and the company refused to pay. When it 
time for the maintenance crew to 
change shifts, the new crew came to work 
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Later in the was 


was 


a cite. cal 


lown. 


and continued the sit « The third shift 
did likewise. 

On Monday morning the first shift re- 
turned to the place of work and sat down. 
The union called on the director 
of personnel and informed him that the men 


A company warning was 


officers 


refused to work. 
issued that unless the men began work by 
10:50 a. m., additional action against them 
would be taken. Shortly after 11 o’clock 
they had not returned to work and dis- 
charged notices were handed to them. They 
ignored orders to leave the plant until 
after 1 p. m., at which time they paraded 
through the plant causing a disturbance. 
Outside, they attempted to influence pro- 
duction workers to join the work stoppage. 
Finally, the guard managed to get 
them to leave the premises peaceably. 


torce 


Only two members of the afternoon main- 
tenance crew reported for work. Also, about 
78 production workers failed to show up. 
When the night shift reported, they were 
going to work or 


given the alternative of 


accepting discharge slips. They chose the 


latter course. 





William L. Hutcheson, 79, long-time 
head of the United Brotherhood of 
Carpenters and Joiners of America, 
AFL, died October 30 in an 
apolis 


Indian- 
hospital of a heart ailment 
Born and raised on a Michigan farm, 
Mr. Hutcheson 
life as a carpenter at age 16 
he joined the 
later to serve as general president fot 
36 years. On January 1, 1952, he 
stepped down from the active leader- 
ship of the 822,000-member union and 
emeritus, He 
was succeeded by his son, Maurice A. 
Hutcheson, 


working 
In 1902 
which he 


began his 


union Was 


was named president 
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Tuesday night the union sent telegrams 
to all those who participated in the stop- 
page, informing them that they were en- 
gaging in an unauthorized strike and that 
they should report to the employment office 
immediately to apply for re-employment. 


The next morning, Wednesday, August 
26, the maintenance workers assembled in 
front of the plant at 6:15 a. m. and tried 
to induce the production workers to stay 
off the job. Union officers on the 
however, told the employees to disregard 
the picket line work, 
they did. 


scene, 


and go to which 


Later in the morning, apparently in re- 
union telegram, 13 of the 
strikers applied for re-employment. They 
were hired with the understanding that 
their discharges stood, and that, in effect, 
such discharges were recognized as valid. 
Later, at the union’s request, the company 
restored seniority rights to these 13 men. 


sponse to the 


On Thursday, more men came in and asked 
for their jobs back, and got them. On 
Friday, the company decided that some of 
the applicants would not be rehired. They 
were subsequently permanently discharged. 


In all, 125 employees were involved in the 
strike. They were divided into three cate 
gories. ‘Thirteen ; with full 
seniority rights; in the subsequent arbitra 
asked for back pay 


were rehired 
tion proceedings they 
for the period of the sit down. Fifteen were 
not rehired at all; they asked for 

statement with back pay and restoration of 
seniority The third group 
rehired without seniority rights; they asked 


rein- 


rights. was 


for restoration of seniority rights and 
back pay. 

he opinion in the case goes exhaustively 
into the dispute—it runs to 35 pages—and 
upholds the position of the company on every 
Even so, it ends on a conciliatory 


“The 


any authority to make any order directing 


count. 


note: Arbitrator is entirely without 


the restoration of seniority of anyone who 
has been held properly discharged for just 


cause, and we 


so held in each of the 
Only 


no just cause for discharge, may the 


have 
there is 


Arbi 


discharge instances. when 


trator mitigate or remove entirely all pen- 


alty. The basis, terms and conditions of 
hiring or rehiring former employees is ex- 
clusively a management prerogative which 
an Arbitrator may not limit, restrict, pre- 
scribe, or usurp. Therefore, this grievance 
will also have to be denied and the Com- 


pany position sustained. 


Rank and File 





Mr. Robert J. Rosenthal, whose 
article ‘‘Taft-Hartley Limitations on 
Union Security’’ appeared in the 
October issue, inadvertently was re- 
ferred to as having been an econo- 
mist with the NLRB. He served as an 
industrial analyst and field examiner. 
He is now awaiting reassignment to 
a field office. 





“While the Arbitrator may not properly 
1 direct the Company to restore the 
rehired on 
perhaps not 
such 


oT der 
rights of all the 
Friday, it 


seniority men 


Thursday and may 
be improper for recommend 
action to the Company. It is true, they 
did not come in and apply for 
ment on Wednesday, but one day, and in 


him to 
re-employ- 


the case of others two days later. It was 
stated at the hearing that 
who applied for re-employment Thursday 
and Friday, instead of Wednesday, lived 
in more remote areas and that others, too, 


some of those 


may not have telephones at home, or could 


not otherwise be reached 


“In view of all the foregoing, and also of 
the good faith and strong efforts of all the 
Union officers to prevent and then to end 
the attempt to by-pass the 
Arbitrator recommends that the Company 


grant thie 


contract, the 


for restoration of 
rights of all those rehired Thurs 
August 27 and 28, 1953 
directive or 


Union request 
senority 
Friday, 
This is in no 


day and 
way a order, 
binding upon the Company in any 
Nothing in the 


mits any 


way. 
contract warrants or pert 
award. It 
Arbitrator to 


the Company, which it is entirely free to 


such binding order or 


is a recommendation by the 


accept or to reject 


One of the things about the 
case is the 
Che dispute 

The hear 


on p 


important 


handling of the above speed 
it was adjudicated 

August 21] 
ing was held before the 
tember 10. The 


on September 15 


with which 
began at midday on 
arbitrator 
opinion was handed down 
While no one 
tend that speed in the 


would con 
labor 
disputes should be sought at the expense 
of justice, it must be admitted that the late 
Mr. Justice Brandeis had a point when he 
said that it is more important for the law 
to be settled than for it to be settled right. 


settlement of 


Management’s prerogatives.—Several of 


the above were by an able and 


Profe SsSort lose ph M 


decisions 


experienced arbitrator 
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Klamon of Washington University, St. Louis, 
Missouri. He also heard and decided the 
dispute in the following case, which is 
above the average in interest. 


An unpopular foreman in a midwestern 
plant made one of his men angry by al- 
legedly “fouling up his work place.” The 
worker grabbed the foreman by the over- 
alls several inches below the throat. When 
released, the foreman headed for the office 
to report the incident. En route the worker 
grabbed him again, this time to persuade 
him not to make a report. The worker was 
disciplined by a three-day suspension. There 
was evidence that the foreman had pro- 
voked the incident, but he was not punished. 


Union representatives felt that the action 
against the worker would cause trouble 
among the other employees, and steps to 
forestall it were taken. Management was 
consulted. An explanation was made to the 
employees to the effect that the contract 
called for regular grievance procedure and 
that “however unjust they may have felt 
the Company action to be, that they had a 
perfectly adequate remedy under the contract.” 


Despite this warning and advice, the 
men refused to clock in the next day. The 
company had no choice but to shut down 
the boilers. Time cards were removed from 
the rack next to the clock. 


A district representative of the union 
took immediate steps to end the unauthor- 
ized strike, which he admitted had been 
called in violation of the contract. He was 
“highly commended” for this by the arbitrator. 


The dispute 
were cold when the men agreed to go back 
to work. The work day should have begun 
at 8 a.m. It actually began at 10:30. The 
union contended that the company could 
have and should have permitted the men 
to go to work at 10 o'clock, doing mainte- 
nance work until steam was up. The issue 
of whether one-half hour’s pay was due 
the employees was submitted to arbitration. 


arose because the boilers 


The speed with which the matter was 
settled is again worthy of note. The strike 
happened on September 29. On September 
30 the parties wrote to Professor Klamon 
asking him to arbitrate the matter. The 
hearing was held on October 9. The deci- 
sion was handed down on October 19. 

The union’s position at the hearing was 
that the half-hour delay in resuming work 
was a lockout. The company contended 
that the delay was caused solely by the 
employees themselves who had_ stopped 
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violation of their contract. The 


with the 


work in 
arbitrator agreed company. 

“A review of the facts clearly shows,” he 
pointed out in his opinion, “that had the 


men lived up to the contract in the first 
instance, reported for work and clocked in 
at 8 A. M. on September 29, 1953, they 
would not have suffered the monetary loss 
that 19:00 to 10:30 A. M 
on this day. Indeed they each would have 
had full employment that from 8:00 
A. M. end of the regular 
work day. To require management to mak« 
work immediately 
called off this 
would obviously constitute a 


occurred from 
day 
onward to the 
maintenance or other 


available, when the men 
illegal strike, 
gratuitous and wholly inexcusable interfer 
ence with management's inherent and exclu 


sive prerogative to direct the work force, 
and its equally inherent and exclusive right 
and what 


It so happ¢ ned 


to decide when, how much of, 
type of work shall be done. 
that 
tion work performed, and to do this the 
boilers had to be started and steam up 
The Arbitrator has no authority under the 
contract, nor does anyone else, under the 
contract, have the authority, to 
management’s decision or judgment in this 


management wanted regular produc 


question 


regard.” 


4 minor issue in the case involved the 
question of whether the worker who began 
the trouble in the first instance had been 
justifiably disciplined. The arbitrator de 
cided that he had grabbed the 


“with considerable provocation or cause,” 


toreman 
’ 1 
alia 
his disciplinary suspension was reduced to 
1% days. 


NLRB Chairman Advises 
Company-Union Amity 


Guy Farmer furnishes some guideposts 
to managements by which they can 
evaluate their labor policies. 


Guy Farmer, NLRB chairman, has made 
a number of speeches since taking office, but, 
as expected, is staying away from answer- 
ing specific questions about national labor 
policy and federal labor law. The fact that 
his position confines him to expression in 
generalities, however, does not diminish the 
worthwhileness of his statements. Con- 
sider, for example, this statement from 
his October 6 address to the Union Em- 
ployers Section of the Printing Industry 
of America in Washington: 
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Roy E. James, director of the pro- 
fessional staff of the United States 
Senate Committee on Labor and Pub- 
lic Welfare, took over this key role in 
national labor affairs on September 
1. He heads a staff of 13 persons 
including Michael Bernstein, labor 
law counsel; Melvin Sneed, health, 
education and welfare counsel; Wil- 
liam H. Coburn, minority staff direc- 
tor; and William G. Reidy, health, 
education and welfare minority coun- 
sel. Mr. James, a 44-year-old native 
of Pennsylvania, has had wide ex- 
perience in government, particularly 
in labor matters. He is a commander 
in the Naval Reserve. 





“T strongly suspect that you would like 
from me as to what's 
Lapor Board. ... J 


much to oblige you, but, 


to hear something 
happening at the 
like very 

in view of the quasi-judicial nature of our 


work, it is not appropriate to talk much 


would 


about it 
successful labor 
plucked off a 


stored 


“It is not easy to have 
relations They 
tree like a ripe apple 
the cellar. You can 
achievements for 


cannot be 
away in 
your 


and 
never rest on 
past new problems are 
arising for you every day, and you have 
to keep on working at the job. There is:no 
easy formula for success, and success is not 
necessarily measured by the fact that you 


Rank and File 


have never had a strike, although that is 
Jased on my 
I have 


certainly on the credit side. 
experience as a private citizen, 
known some employers who paid a heavy 
protection. Nor 
relations, as some em- 
demonstrated 


economic price for strike 
are successful labor 
ployers suppose, necessarily 
by the fact that they have managed to fend 
off union Again, I have 
known some employers who paid a heavy 
maintaining an unor 


organization, 


economic price for 
ganized plant. 

in describing it, 
recognizing a 


“IT have some difficulty 


but I have no difficulty in 


plant where collective bargaining and labor 


working successfully, or, for 
not. It is 


boss 18 


relations are 
that 
reflected in 
complaining about the union and the union 
about the boss, if the foremen are dis- 
gruntled and reluctant to take responsibility 
frequent work 
inconsequential 
grievances, if bog 
stall over trivial issues, if large 
way to 


they are 
ways. If the 


matter, where 


many 


on grievances, if there are 
seemingly 


negotiations 


stoppages over! 
contract 
down or 
numbers of grievances go all the 
arbitration, if the 
mittee spends most of its time discussing 
labor relations director, 
that 


down on the job 


union grievance com 
grievances with the 
it doesn’t take an 
falling 


expert to discern 


somebody is 


“If these things or any appreciable num 


ber of them are happening in your shop, 


it will be well to your labor rela 


assess 
tions to see if perhaps you are not altogether 
blame All too 


afraid, the temptation is to blame it all on 


or partly to often, | am 


the ‘damned union’. It might be worth 
while to engage in some self-analysis along 
these lines. You might ask yourself these 


questions 


“(1) Have I truly accepted the 
of union organization among my employees? 


presence 


“(2) Have 
and 
“(3) Have | 
the union half way and work out acceptable 


I truly accepted the principle 


practice of collective bargaining? 


always attempted to meet 


and fair compromises? 


“(4) Have | 


labor relations, and have I, within my own 


paid enough attention to 
organization, picked the right men and set 
up the right organization for handling labor 


relations? 


“(5) Have I educated my foreman in 
labor relations, have I kept them informed, 
have I them sufficient 


sibility and authority? 


and given respon 
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“(6) Do I have the right kind of grievance 
procedure to provide for orderly and speedy 
disposition of grievances and complaints? 

“(7) Have I 
with the wnion 
responsibility ? 

“(8) Have I kept pace, within sound 
economic limits, with my industry and 
locality in wages and employee benefits? 


clarified 
areas of 


worked out and 
our respective 


“(9) Do I provide a safe, clean, healthy 
place for my employees to work? 

“If you can answer these in the affirma- 
tive, then you can be safe in assuming that 
your labor relations are on a sound footing 
and have a better than fair chance to suc- 
ceed, If you have done this kind of a job, 
you may still have difficulty because not 
all labor disputes are avoidable even where 
labor relations are of the best. But, I think 
it likely that, if you are that kind of an 
employer, and you have that kind of a 
union, you will be an infrequent customer 
of the National Labor Relations Board. 
This will make me no less happy than you.” 


First Negro Brakeman Hired 


Long-time railroad employment practice 
reversed in New York. 


Sharply reversing a practice of long stand 
ing, the Pennsylvania Railroad has hired 
the first Negro brakeman in its history, 
Commissioner Elmer A. Carter of the New 
York State Commission Against Discrimi 
nation has announced. The official voiced 
the hope that the development would be the 
forerunner of far-reaching changes in the 
employment policies of all of the railroad 
Systems, 

The announcement of the incident re 
called that the first step toward the solution 
of the long and complicated problem had 
been taken when the Railroad Brotherhoods 
had agreed to remove exclusionary clauses 
from their which prevented 
Negroes from becoming 
unions, Last July, the first 
admitted in 70 years became a 


the brotherhoods. 


constitutions 
members of the 
Negro to be 
member of 
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ment. The parties having bargained and 
agreed upon the terms and conditions of 
employment for a definite period of time, 
then rights and obligations are fixed for 
that time and all that remains is for them 
to carry out the terms of the contract upon 
which they have agreed.” 

The anxiety to preserve its jurisdiction 
should not be the only basis on which a 
charge should be The Board 
should adapt itself to the situation involved 
and not make unreasonable and unrealistic 
demands of management.” 


processed, 


When the parties have entered upon col- 
lective bargaining which culminates in a 
collective contract, they should be left to 
themselves insofar as administration of the 
agreement is concerned. For, otherwise, the 
fear of recriminations by a dissatisfied em- 
ployee will destroy a relationship which the 
act desires to foster and develop. If an 
agreement purports to cover the solution of 
grievances which arise during its term, the 
parties should know that any settlement 


% NLRB v. Mackay Radio and Telegraph Com- 


pany, 1 LABOR CASES { 17,034, 304 U. S. 333, 58 
S. Ct. 904 (1938); NLRB v. Bell Oil and Gas 
Company, 1 LABOR CASES { 18,007, 91 F. (2d) 
509 (CCA-5, 1937), rehearing den. 1 LABOR CASES 
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which they reach will be final and not sub- 
ject to scrutiny by the Board or any similar 
agency. Labor has come of age; it knows 
how to protect 
of its members. The protection afforded by 


itself as well as the rights 
the act is ever present. Labor is no longer 
relegated to a secondary role in negotiating 
with management. Indeed, it is, in many 
instances, the primary and dominant factor 
in negotiations. We raise the query—is the 
Board to act as a policing instrumentality 
labor and management? If it is, 
then the grievance procedure is ineffective 
and of no value. 


between 


The courts have not settled the problem. 
Until they do, and a definitive statement is 
made establishing a pattern, or until Board 
policy is either clarified or changed and a 
positive statement is made thereon, it would 
seem that the 
particularly discharge cases, to arbitration, 


submission of grievances, 


is a hazardous procedure to follow in im 
plementing the administration of a collective 
bargaining agreement. [The End] 
{ 18,233, 99 F. (2d) 870 (CCA-5, 1938), contempt 
proceedings dismissed 1 LABOR CASES { 18,213, 
98 F. (2d) 405 (CCA-5, 1938), rehearing den. on 
contempt proceedings 1 LABOR CASES { 18,236, 
99 F. (2d) 56 (CCA-5, 1938). 
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A LOOK BACK 


—to November 15, 1881, and November 10, 1935 


W HEREAS, A struggle is going 
on in all the nations of the civilized world between the oppres 
sors and the oppressed of all countries, a struggle between 
the capitalist and the laborer, which grows in intensity from 
year to year, and will work disastrous results to the toiling 
millions if they are not combined for mutual protection and 
benefit ; 

It, therefore, behooves the representatives of the Trade 
and Labor Unions of America, in convention assembled, to 
adopt such measures and disseminate such principles among 
the mechanics and laborers of our country as will permanently 
unite them to secure the recognition of rights to which they 
are justly entitled. 

We, therefore, declare ourselves in favor of the formation 
of a thorough Federation, embracing every Trade and Labor 
Organization in America, organized under the Trade Union 
system.—Preamble, Constitution of the American Federation 
of Labor. (The AFL was founded November 15, 1881.) 


ry 
Due CONGRESS of Industrial 


Organizations grew out of the needs of the unorganized 


workers of America which ild be met most effectively by 
the industrial form of organization. Since its formation in 
1935, the CIO has grown strong because the service it has 
given to American workers has made ours a better America. 
We of the CIO are the sons and daughters of ancestors who 
came to America to escape absolutism in government, bigotry 
in religion, and economic exploitation. 

Che struggle for human freedom is a continuous one. The 
task of those who would bring security and greater under 
standing to mankind throughout the world is endless. It is in 
this all-consuming struggle, however, that men and organiza 
tions make their contributions to a better life. Therefore, we 
in the CIO glory in our heritage and in the hope of our future. 
Racial persecution, intolerance, selfishness, and greed have 
no place in the human family. We will not be satisfied until 
ours is a world of free men and women and of happy children. 
It's to these ends that this Constitution of the CIO is dedi 
cated, It is the charter of our lives; through it we seek to main 
tain and extend liberty and opportunity here and throughout 
the world.—Preamble, Constitution of the Congress of Indus 
trial Organizations. (The CIO was founded November 10, 1935.) 
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